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HARDWOOD TIM I3ER TERM A(;R[EMENT 

THIS AGREEMENT is made the 	day of 	1997 

PARTIES 

1.1 THE FORESTRY COMMISSION OF NEW SOUTH WALES a corporation 

constituted under the Forestry Act 1916 (NSW) trading as STATE FORESTS ('State 

Forests') 

1.2 	.................Pty Limited (ACN 	) 	('Company') 

1.3 	THE STATE OF NEW SOUTH WALES ('State of NSW') 

DEFINITIONS AND INTERPRETATION 

2.1 	In this Agreement unless a contrary intention appears: 

'Act' means the Forestry Act 1916 (N SW) and all regulations made under that Act; 

'Area of Supply' means an area comprising various Compartments under a Plan of 

Operations; 

'Base Allocation' means the quantity of Timber set out in Part I of Schedule 2; 

'Codes' means the State Forests Code of Procedure and Folest Practices Code; 
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Company' means the Company and includes all employees, servants and agents of the 

Company: 

'Compartment means an identicd administrative area from which State Forests will 

make a supply of Timber available to the Company in accordance with a I Iarvesting 

Plan; 

'Contract Harvesting' includes the felling, extraction, sorting, processing, grading, 

loading, hauling, delivery and distribution of Timber and Forest Residues and ancillary 

works including roading, tracking, log dump construction and site rehabilitation by a 

Contractor engaged by State Forests; 

'Contractor' means a person under contract with either the Company or State Forests to 

conduct forestry operations and includes employees and agents of the Contractor; 

'Force Majeure' means an event (other than the payment of money) arising from an act 

of God, industrial dispute, act or omission of government or government department or 

instrumentality, war, sabotage, riot, civil disobedience, epidemic, disease, fire, 

explosion, failure of power supply, accident, natural disaster, calamity or unlawful act 

by other person, or any similar cause which prevents a party from performing its 

obligations (in whole or in part) under this Agreement; 

'Forest Residues' means parts of trees cut for the production of Timber which do not 

meet the requirements of the Speci:ications; 

i-Iarvesting Approval Process' means any procedure to re'gulate, review or approve 

Harvesting Plans or draft plans of operations; 

'harvesting Plan' means an operational plan for harvesting Timber from a specified 

Compartment or Compartments prepared by State Forests; 

integrated Operation' means a harvesting operation in which two or more types of 
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Timber are harvested and sorted into discrete catecories; 

SLog Durnp means the location specified by State Forests where lIled Timber is stored 

and serviced before delivery to a sawmill or processing plant: 

Management Area' means an area of land designated as a Management Area' on the 

plan prepared by State Forests and attached as Schedule 3; 

'Minister' means the Minister for Land and Water Conservation or any other Minister 

administering the Act; 

Overcut' means the amount by which the actual quantity of Timber taken by the 

Company in any Year is greater than the Base Allocation; 

'Plan of Operations' means a plan scheduling the various Compartments from which 

State Forests intends to provide the Base Allocation reviewed and approved in 

accordance with a Harvesting Approval Process; 

Price Schedule' means a schedule for calculating the price of Timber prepared by State 

Forests in accordance with the principles of The Price System and annexed as 

Schedule 5; 

'Sal\'age' means the taking of windthrown timber or damaged timber, pushed over or 

felled for purposes other than timber harvesting, including r'oad construction, powerline 

construction and extraction of forest materials; 

'Schedule of Contract 1-larvesting Rates' means a schedule for calculating the costs to 

State Forests of undertaking Contract I larvesting; 

'Specifications' means the specifications for the hardwood timber set out in Schedule 1 
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The lrice System' means a state wide system for determinini.t the price of timber in 

accordance with particular methodologies and principles adopted by State Forests and as 

may be varied from time to time; 

'Timber' means the timber detailed in the Specifications; 

'Total Allocation' means the total of the Base Allocations for each Year of this 

Agreement as set out in Part I of Schedule 2; 

'Undercut' means the amount by which the actual quantity of Timber taken by the 

Company in any Year is less than the Base Allocation; 

'Year' means a period of twelve months commencing on I January in any year. 

2.2 	In this Agreement, unless the context requires otherwise: 

2.2. 1 	a reference to the Act includes all amendments, regulations, rules, by-laws and 

proclamations under the Act; 

2.2.2 	words and phrases defined in the Act will have the same meanings attributed to 

those words and phrases in the Act unless the word or phrase is defined in this 

Agreement in which case the word or phrase will have the meaning attributed 

to it in this Agreement; 

2.2.3 	headings are for convenience only and do not affect the interpretation of this 

Agreement; 

2.2.4 	words importing the singular include the plural and vice versa: 



115 	words importing a gender include any gender; 

2.2.6 	a reference to a person includes a company. partnership. joint venture, 

association, corporation or other bodV corporate and any governmental agency; 

2.2.7 	a reference to any thing includes a part of that thing; 

2.2.8 	a reference to a clause, party, annexure, exhibit or schedule is a reference to a 

clause of and a party, annexure, exhibit and schedule to this Agreement; 

2.2.9 	a reference to a document includes all amendments or supplements or 

replacements or novations of that document; 

2.2.10 a reference to a party to a document includes that party's successors and 

permitted assigns; 

2.2.11 no rule of construction applies to the disadvantage of a party because that party 

was responsible for the preparation of this agreement or any part of it; 

2.2.12 a reference to dollars or $ is a reference to the lawful currency of the 

Commonwealth of Australia. 

	

3. 	SCOPE OF AGREEMENT 

	

3.1 	The Company carries on the business of sawmilling and the processing of hardwood 

timber and requires supplies of Timber to conduct its business. 

	

3.2 	State Forests will make available supplies of Timber to the Company and the Company 

must take and pay for the supplies of Timber made available upon the terms and 

conditions set out in this Agreement. 
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3.3 	The Company niust pay State lorests the prices calculated in accordance with Clause 14 

for the Umber taken by the Company. 

3.4 	The State of NSW undertakes to ensure that State Forests has sufficient resources and 

the necessary capacity to make Timber available to the Company and will cause State 

Forests to perform its obligations as required by the provisions of this Agreement. The 

State of NSW will only be excused for any failure to perform its undertakings set out in 

this Clause if prevented from doing so by Force Majeure. For the purposes of this 

Clause the words 'act or omission of government or government department or 

instrumentality' in the context of Force Majeure will be deemed to mean act or 

omission of a government or government department or instrumentality other than the 

government or a department or instrumentality of the State of NSW'. 

4. 	DURATION OF AGREEMENT 

4.1 	This Agreement will take effect from 1 January 1997 and will operate for a period of 

five years unless determined at an earlier date under a provision of this Agreement. 

4.2 	The Company may make an application to the Minister to extend this Agreement for a 

further period of five years provided it is not in default under this Agreement at the time 

it makes the application. Written notice of its intention to make an application to the 

Minister for an extension must be given to State Forests not less than six months before 

this Agreement expires and must be accompanied by a formal application for extension. 

If the Minister approves the application under the provision of Clause 25, this 

Agreement will then be extended in accordance with the terms and conditions of the 

Minister's approval. Unless agreed between the parties there will he no further right to 

extend this Agreement. 

4.3 	The parties agree that in the event of an extension or renewal of the term or an 

assignment of this Agreement as envisaged by Clauses 4.2. 24 and 25, the parties will 
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execute a firther agreement upon the same terms as this Agreement (excluding a further 

right to extend this Agreement) but including provisions incorporating an obligation in 

Clause 16 upon the Company or any assignee to comply with any COnditi011S imposed 

under Clause 25 as obligations under the agreement (and it is agreed that 

non-compliance with such conditions will be a material breach for the purposes of 

Clause 22.2). 

	

5. 	BASE ALLOCATION 

	

5.1 	State Forests must make available to the Company the Base Allocation in each Year. In 

no case will State Forests be required to make available more Timber to the Company 

during the term of this Agreement than the Total Allocation (less any deductions under 

Clause 6.1). 

	

5.2 	Part II of Schedule 2 sets out indicative quantities of Timber which may be able to be 

made available from particular Management Areas for the term of this Agreement. The 

purpose of Part II is to provide information relating to possible sources of Timber but 

State Forests is not able to make any firm commitment that Timber will be available in 

the quantities or from the Management Areas indicated. State Forests will update this 

information from time to time. 

	

5.3 	In any Year the Company may take more or less than the Base Allocation in accordance 

withihe following conditions: 

5.3.1 	in any Year the quantity of Timber taken by the Company must not exceed 

110 percent of the Base Allocation; 

53.2 	in any Year the minimum quantity of!'imber taken during that Year must not 

he less than 90 percent of the Base Allocation; 
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5.3.3 	the cumulative Undercut or Overcut aggregated at the end of any Year must not 

be greater than 10 percent of the Base Al location: and 

53.4 	the Company gives: 

not less than 6 months advance notice in writing to State Forests of an 

intended Overcut; and 

not less than 3 months advance notice in writing to State Forests of an 

intended Undercut. 

5.4 	The Company is not entitled to an Undercut or Overcut except in accordance with the 

conditions set out in Clause 5.3. Despite any Undercut or Overcut the Company must 

take no more than the Total Allocation for the term of this Agreement subject only to 

any deduction made under Clause 6.1. 

6. 	SHORTFALL 

6.1 	Any quantity of Timber which the Company fails to take in any Year and which is not 

part of an Undercut allowed under the conditions of Clause 5.3 may be forfeited by the 

Company at the election of State Forests and may be sold by State Forests under a 

separate agreement. 'I'he quantity of Timber which the Company fails to take and which 

State Forests may sell will be calculated by State Forests and deducted from the Total 

Allocation. State Forests must notify the Company by written notice within 42 days 

after the end of the Year of the quantity of timber which has been deducted from the 

Total Allocation. 

6.2 	11 tile Company: 

6.2.1 	takes less than 80 per cent, of the Base Allocation for two consecutive Years 
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during the term ol this Agreement or any extension oF the Agreement approved 

by the Minister: or 

6.2.2 	takes less than 70 per cent oF the Base Allocation in any Year. 

State Forests may terminate this Agreement under the provisions of Clause 22. 

6.3 	If the Company fails in any Year to take at least 90% of the Base Allocation and State 

Forests does not elect to have the Company forfeit Timber under Clause 6.1 and does 

not terminate this Agreement under Clause 6.2: 

6.3.1 	the Company must pay State Forests within 90 days after the end of the Year 

the sum of money equal to the difference between the price that would have 

been payable had the Company taken 90% of the Base Allocation and the price 

paid or payable for the quantity of Timber actually taken by the Company for 

that Year. Any sum payable by the Company under this Clause is payable as 

pre-estimated and liquidated damages and not as a penalty: 

6.3.2 	in any Year following a Year in which the Company makes a payment under 

Clause 6.3.1 if the Company takes a quantity of Timber in excess of 90% of the 

Base Allocation, the price payable by the Company for the quantity of Timber 

above 90% for that Year will be reduced to take account of any sum paid or 

payable under Clause 63. 1; and 

6.3.3 	the amount ofanv reduction in price allowed under Clause 6.3.2 must not 

exceed the sum that would have otherwise been payable for the quantity of 

Timber above 90% at the price applicable for that Year. 

7. 	PLAN OF OPERATIONS 
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7. 1 	No later than 31 October in each Year. State Forests will prepare and supply to the 

Company a draft plan ol operations for the next two Years .Any drall plan of operations 

will: 

7.1.1 	specify the various Compartments intended to be made available for supply; 

7.1.2 	specify the forest types in the various Compartments and the expected yields of 

Timber: and 

7. 1.3 	provide details of the proposed type of operations to be conducted and other 

relevant planning information. 

7.2 	State Forests will lodge the draft plan of operations for approval in accordance with the 

required Harvesting Approval Process applicable from time to time. 

7.3 	State Forests will provide the Company with a copy of the Plan of Operations when 

approved and any Plan of Operations as may be varied from time to time. 

7.4 	State Forests must use its best endeavours to implement the Plan of Operations in 

accordance with its terms. 

7.5 	From time to time during the term of this Agreement the Company may request State 

Forests by notice in writing to consider any modification orchange to a Plan of 

Operations which the Company believes is necessary to enable or facilitate the taking of 

any Timber. If State Forests is satisfied that the requested modification or changes are 

necessary it may amend or vary the Plan of Operations and seek approval through the 

Harvesting Approval I'rocess 

7.6 	Where any Timber in a Compartment has been damaged or destroyed by fire, disease or 



other natural cause State Iorests must review any Plan of Operations to evaluate 

\vhetherit is possible to harvest Timber from the damaged forest by way of Salvage 

operations or whether any other Compartments are able to be made available. 

7.7 	If State Forests considers a variation of a Plan of Operations is necessary. State Forests 

will consult with the Company and take into account its views and may modify or vary 

the Plan of Operations and where necessary seek approval through the Harvesting 

Approval Process for a variation of the Plan of Operations. 

HARVESTING PLAN 

8.1 	State Forests must prepare and issue to the Company Harvesting Plans to meet the Base 

Allocation including any intended Undercut or Overcut permitted under the conditions 

of Clause 5.3. A Harvesting Plan must detail conditions relevant to the supply of 

Timber under this Agreement as determined by State Forests. 

8.2 	The Company must not conduct any harvesting operations except in accordance with a 

1-larvesting Plan issued by State Forests. 

CONTRACT HARVESTING 

9.1 	At any time during the term of this Agreement State Forests may elect to undertake 

Contract Harvesting. 

9.2 	If State Forests elects to undertake Contract Ilarvesting it must prior to commencing 

these operations give the Company not less than 3 months written notice of its intention 

and the details and extent of the prospective operations. 

9.3 	The Company must not engage the services of a Contractor to harvest Timber for a 

period in excess of 3 months during the term of this Agreement or any extension without 
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first obtaining the written consent ot State Forests. 

9.4 	Any decision by State Forests to Undertake Contract liarvesting will be subject to the 

policies and directions of the State of NSW. State Forests will provide the Company 

with an opportunity for comment and consultation and will take into account any 

comments of the Company before commencement of Contract 1-larvesting operations. 

9.5 	State Forests may after consultation with the Company vary any Plan of Operations to 

allow it to undertake Contract Harvesting operations and must where necessary or 

appropriate to do so submit any varied Plan of Operations to the Harvesting Approval 

Process for approval or endorsement. 

9.6 	Prior to commencing Contract 1-larvesting State Forests must provide a copy of any Plan 

of Operations as varied to the Company and State Forests may commence the Contract 

Harvesting operations at any date after the expiration of the period of notice given to the 

Company under Clause 9.2. 

10. 	METHOD OF SUPPLY, 

10.1 	State Forests will issue licences enabling the Company or a Contractor to take Timber or 

may elect to make Timber available by conducting Contract Harvesting operations. 

10.2 	The Company must take the Timber as directed by State Forests from time to time from 

any source including (without limitation): 

10.2. 1 	standing trees: 

10.2.2 Loz Dumps: 

10.2.3 Integrated Operations; 



10.2.4 	Contract 1-larvesting; and 

10.2.5 	Salvage. 

	

10.3 	All timber taken by the Company must be removed from the point of supply as directed 

by Statc Forests. 

	

11. 	TITLE AND RISK 

	

11.1 	Ownership of the Timber taken by the Company will pass to the Company on payment 

for the Timber by the Company to State Forests. 

	

11.2 	The risks of ownership of the Timber will pass to the Company: 

11 .2. 1 where the Timber is harvested by the Company or a Contractor engaged by the 

Company, when the Timber has been felled; and 

11 .2.2 where the Timber is harvested by Contract Harvesting, when the Company 

takes delivery in its own right or through the agency of its Contractor; and 

11 .2.3 where the Timber is harvested by Integrated Operations when the Company or 

its Contractor takes delivery. 

	

11.3 	The Company will not be entitled to dispute that it has taken delivery of the Timber if: 

11.3.1 the Company or its Contractor loads the Timber onto a vehicle for haulage 

lurposcs: or 
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11 3.2 the Timber is accepted by the Company at the gate of the Company's sawmill. 



	

12. 	SPECIFICATIONS 

	

12.1 	The Company must accept any limber which conforms \Vitl) the Specifications and in 

case of any dispute the determination of conformity by an officer of State Forests will be 

final and binding oii the Company. 

	

12.2 	If the ownership or the risks of ownership of the Timber have passed to the Company 

under the provisions of Clause II the Timber will be deemed to conform with the 

Specifications. 

	

12.3 	If quantities of Timber which conform to the Specification are not available in a Year 

for any reason including Force Majeure the Company and State Forests must confer with 

a view to exploring the possibility of the Company accepting timber from categories of 

logs which are not within the Specifications. State Forests must give written notice to 

the Company within 28 days of becoming aware of a likely shortage and will in the 

same notice provide an opportunity for the Company to meet with State Forests and 

details of other timber which could be supplied. In any circumstances where but for this 

Clause State Forests would have committed a breach or a material breach of this 

Agreement, the Company will not be entitled to invoke the provisions of Clause 22.6.1 

or to claim any damages for breach against State Forests unless both parties have in 

good faith made all reasonable endeavours to meet the Company's needs for Timber 

from timber available from State Forests but outside the scope of the Specifications. 

	

12.4 	Other timber supplied to the Company under the provisions of Clause 12.3 will he 

deemed to be Timber supplied under this Agreement subject to the price for the timber 

being determined under The Price System. 

14 

13. 	I)ETERMINATION OF QUANTITY OF TIMBER 

1 3.1 	The method of determination of the quantity of Timber upon which price is payable 
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under :his Agreement will be as set out in the Code of Procedure annexed as Schedule 4. 

The Code of Procedure may be amended by State Forests as may be considered 

necessary by State Forests from time to time but State Forests will consult with and take 

into account any comments of the Company before any amendments are effected or 

implemented. 

	

13.2 	If the Company provides a weighbridge or other measuring device approved by State 

Forests, the Company must maintain and verify the weighbridge or other device as 

required by the manufacturer's specifications. 

	

13.3 	State Forests may from time to time undertake an independent verification of the 

operation and accuracy of the weighbridge or other device. 

	

14. 	PRICE 

	

14.1 	The prices payable under this Agreement from 1 January 1997 will be the prices 

calculated by reference to the categories and quantities of Timber taken by the Company 

applied to the rates and factors set out in the Price Schedule. 

	

14.2 	If at the date this Agreement is executed by the parties a Price Schedule has not been 

prepared by State Forests and is not able to be annexed as Schedule 5: 

	

14.2.1 	an interim price formula will apply and govern the prices payable under this 

Agreement ('Interim Price Formula') in substiiution for the Price Schedule 

	

14.2.2 	the Interim Price Formula is annexed as Schedule 7; 

	

14.2.3 	State Forests acknowledges that the Interim Price Formula is only intended 

to apply for a short period during the first Year; 
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14.2.4 	State Forests must use its best endeavours to prepare the Price Schedule by 

not later than 3 v!arcIi 1 997; 

14.2.5 	when State Forests has prepared the Price Schedule, State Forests must as 

soon as possible supply a COPY  of the Price Schedule to the Company duly 

signed by State Forests and the State of NSW; 

14.2.6 	when the Company receives a copy of the Price Schedule in accordance with 

Clause 14.2.5 the Price Schedule will be deemed to be the Price Schedule 

and to be annexed as Schedule 5; and 

14.2.7 	from the date the Company receives the Price Schedule the prices payable 

under this Agreement must from that date be calculated under the Price 

Schedule as required under Clause 14.1. 

	

14.3 	State Forests may amend or vary the Price Schedule from time to time following a 

review by State Forests of the various components of the Price Schedule. 

	

14.4 	In conducting a review of the Price Schedule State Forests: 

14.4.1 	will be subject at all times to the requirements of the Act; 

14.4.2 	must conform with the methodologies and principles set out in The Price 

Systeii; and 

14.4.3 	may consider various pricing elements including (without limitation) the 

commercial value and best prices reasonably obtainable for various types 

and categories of available timber. 

14.5 	A Price Schedule which is varied or amended by State Forests following a review may 
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be implemented at any time during a Year provided State Forests gives not less than 

28 days prior written notice to the Company of the varied or amended Price Schedule. 

	

14.6 	State Forests may review and vary The Price System from time to time. In performing 

any review of The Price System State Forests will at all times be subject to the policies 

and directions of the State of NS\V. 

	

14.7 	State Forests will provide to the Company a COPY of The Price System as it applies at 

the effective date of this Agreement and will promptly forward a copy of The Price 

System to the Company if varied or amended following a review. 

	

14.8 	If State Forests delivers or causes Timber to be delivered to the Company under a 

Contract Harvesting operation the Company must pay State Forests' costs of 

undertaking the Contract Harvesting in addition to the price payable for Timber. 

	

14.9 	State Forests must prepare and provide the Company with a copy of the Schedule of 

Contract Harvesting Rates prior to commencing any Contract Harvesting. 

	

14.10 	The Schedule of Contract Harvesting Rates will comprise: 

14.10.1 a detailed schedule of rates for various items of work to be performed by the 

Contractor; 

14.10.2 State Forests' service and management charges and 

14.103 State Forcsts administrative and overhead expenses. 

	

14.11 	State Forests must ensure that the Schedule of Contract 1-larvesting Rates is 

reasonable, fair and competitive. 



18 

1 2 	State Forests costs of undertaking Contract Ilarvesting I II be determined by State 

Forests in accordance with the Schedule of' ('ontract I-larvestint Rates. The costs so 

ascertained will be applied against the quantity of limber delivered to the Company 

from the Contract Ilarvesting operations and a separate invoice may be issued to the 

Company by State Forests. 

PAYMENT 

15.1 	State Forests will issue monthly invoices. 

15.2 	The Company must pay any invoice within fourteen (14) days of the date of issue. 

The Company is liable to pay an invoice and any interest accrued on that invoice as a 

debt due and payable to State Forests. 

15.3 	If the Company fails to pay an invoice on the due date for payment of that invoice: 

153.1 	State Forests may give written notice to the Company of its intention to 

suspend the Company's right to take Timber if payment is not made within 

7 days after the date of the notice; and 

15.3.2 	State Forests may suspend the Company's right to take Timber under this 

Agreement if the Company has not made payment within the 7 day period. 

COMPLIANCE AND WARRANTIES 

16.1 	The Company must comply with: 

16.1 .1 	the provisions of the Act and other Acts of the State of NSW: 

16.1.2 	conditions of licences issued to the Company tinder the Act 



1 6. 1 .3 	the Harvesting Plans 

I 6.1 .4 	the Codes: 

16. 1.5 	Acts of the Commonwealth of Australia; and 

16.1.6 	the requirements of any person acting in the exercise ofstatuiory powers 

(State or Commonwealth) enabling them to give directions in connection 

with or affecting the availability, taking, supply or delivery of Timber. 

	

16.2 	The Company must ensure that: 

16.2.1 	its agents, Contractors or other persons under the Company's control or 

direction engaged in obtaining Timber pursuant to this Agreement comply 

with Clause 16.1; 

16.2.2 	no person under the control or direction of the Company is engaged in a 

harvesting operation without a current Contractor's or Operator's licence 

issued under the Act; and 

16.2.3 	the Company's Contractors and their employees or subcontractors are 

insured and are kept insured under an insurance policy pursuant to the 

Workers' Compensation Act 1987.   

	

1 6.3 	State Forests and the Company: 

16.3.1 	warrant their respective capacity and authority to enter into this Agreement; 	- 

16.3.2 	warrant their respective capacity to perlorm their obligations under this 

Agreement: and 
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16.3.3 	covenant to use reasonable endeavours to obtain all approvals required under 

any legislation necessary to enable the performance of their respective 

obligations under this Agreement. 

INDEMNITY AND INSURANCE 

17.1 	The Company indemnifies State Forests against all actions, proceedins, claims, 

demands and expenses by any person in respect of or arising out of the performance by 

the Company of its obligations under this Agreement other than any action, 

proceedings, claims, demands or expenses arising out of any negligent act or omission 

of State Forests. 

17.2 	The Company will take out and maintain Public Liability Insurance under a policy 

approved by State Forests in an amount not less than $10 million. 

SALE OF TIMBER TO OTHER PERSONS 

18.1 	State Forests reserves the right to: 

1 8.1 .1 	supply Timber and other timber from within the Area of Supply; or 

1 8.1 .2 	issue licences to obtain Timber, timber, products or forest materials within 

the Area of supply; 

to any other person. 

18.2 	The Company may from time to time sell Timber which it owns to any person without 

the need for processing the Timber. 

18.3 	If the Company sells Timber under clause 18.2 the Company must provide State 
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Forests \vitll details in writing of the volume by log category of sales and the identity 

of the purchaser within 60 days aflcr the end of each Year. 

	

19. 	SECURITY 

	

19.1 	State Forests may at its sole discretion require the Company to provide security for the 

purpose of ensuring the due and proper performance of the Cornpanyshligations 

under this Agreement. 

	

19.2 	If State Forests requires the Company to provide security the Company must provide 

the security ('securit'i) in the amount determined by State Forests which must not 

exceed a sum equivalent to 15% of the price of the Base Allocation in the first Year 

('secured amount). 

	

19.3 	After the first Year, the Company must maintain the secured amount in an amount 

equal to the amount determined by State Forests for that Year provided the secured 

amount does not exceed a sum equivalent to 15% of the price of the Base Allocation 

for that Year. 

	

19.4 	If State Forests undertakes Contract 1-larvesting operations in any Year the secured 

amount may at State Forests sole discretion be increased by an amount determined by 

State Forests. The amount determined by State Forests must not exceed a sum 

equivalent to 1 5% of State Forests' costs for undertaking Contract Harvesting for that 

Year. 

	

19.5 	State Forests will give the Company written notice of any amount determined: 

19.5.1 	under Clause 19.2 for the first Year; 

19.5.2 	under Clause 19.3 for any subsequent Year; 



19.5.3 	under Clause 19.4 ii State Forests undertakes Contract Ilarvesting operations 

in any Year: and 

19.5.4 	any adjustment to or variation of the secured amount that may be determined 

by State Forests under the provisions of Clause 19. 

	

19.6 	The Company must adjust or vary the secured amount within 28 (lays of the receipt of 

a notice from State Forests under Clause 19.5. 

	

19.7 	The security must: 

19.7.1 	be in the form of cash, bonds or inscribed stock issued by the Australian 

Government or the Government of a State or Territory of Australia, an 

unconditional undertaking (in the form set out in Schedule 6) given by a 

financial institution or insurance company approved by State Forests or in 

any other form approved by State Forests; 

19.7.2 	be lodged within fourteen (14) days of the execution of this Agreement. 

	

19.8 	If the security is not transferable by delivery, it must be accompanied by an executed 

transfer or other documentation sufficient to effect transfer of the security. The costs 

(including stamp duty) of any transfer or retransfer must be borne by the Company. 

	

19.9 	State Forests may at any time and without notice to the company, draw upon the 

secured amount to meet any loss or damages arising from the Company's failure to 

perform any of its obligations under this Agreement. 

	

19.10 	If State Forests draws on the secured amount under this Agreement but does not 

terminate this Agreement as a result of any breach, then the Company must provide 

additional security so that the secured amount is maintained at the level determined 



under Clause 19.5. 

	

19.11 	State Forests may suspend the Company's rights to take any limber if the Company 

fails to lodge the security or to vary or adjust the secured amount within the time 

requi:ed by any notice to the Company under Clause 19. 

	

19.12 	State Forests must release the security to the Company within six months of the date 

of termination of this Agreement if no money is then due to State Forests or any earlier 

date that may be otherwise agreed. 

	

20. 	FORCE MAJEURE 

	

20.1 	If the Company is prevented from taking or accepting Timber or from carrying on 

production of sawn timber by Force Majeure and: 

the Force Majeure was not caused by any act or omission on the part of the 

Company or any employee or agent of the Company; 

the Company had taken all practicable precautions to prevent the Force 

Majeure; and 

the Company has made all reasonable efforts to contain the effect of the 

Force Majeure; 

then the Company may apply to State Forests for suspension or modification of its 

obligations under this Agreement to the extent that its ability to meet its obligations 

have been adversely affected by the Force Majeure. 

	

20.2 	Where the Company makes an application under Clause 20.1, State Forests will 

negotiate with the Company in good faith to review the Base Allocation taking into 

23 
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account the junctions and obligations of State Forests under this Agreement and the 

Act and the requirements for the Company to do all things practicable to mitigate the 

effect of the Force Majeurc. 

2 0. 3) 	11 State Forests is prevented from performing all or any of its obligations under this 

Agreement by reason of Force Maj cure: 

20.3.1 	the Company will have no claim against State Forests under this Agreement, 

to the extent that the non-performance is due to the Force Majeure; 

20.3.2 	if State Forests is unable to resume the performance of its obligations within 

a period of 12 months from the date of the occurrence of the Force Majeure 

or the date when the occurrence of the Force Majeure first became apparent 

(the 'relevant date') either party may terminate this Agreement by written 

notice. The right to give notice under this clause must be exercised within a 

period of 15 months from the relevant date and in this regard time will be of 

the essence; and 

20.3.3 	State Forests may allocate any Timber which is available to the Company 

and other persons in a manner which reflects State Forests functions and 

obligations under the Act and accords with any directions of the Minister. 

20.4 	A party affected by Force Majeure must give initial notice of the existence or 

occulTence of the Force Majeure as soon as is practicableo do so and in any case it 

must provide a more detailed notice within 28 days of the Force Majeurc being 

apparent which provides clear details of the event or occurrence claimed as Force 

Majeure and setting out particulars of the likely effects of the event or occurrence in 

quest i o ii. 

21. 	LEGAL RESPONSIBILITY AND LIMITATION OF LIABILITY 
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21 .1 	Where the Company is prevented &om taking Timber as a result of any breach of this 

Agreement: 

21 . 1. I 	by an act or omission of State Forests, then State Forests and not the State of 

NSW vi1l be the party, if any, responsible to the Company for any loss 

suffered; or 

21.1 .2 	by an act or omission of the State of NSW, the State of NSW and not State 

Forests will he the party, if any, responsible to the Company for any loss 

suffered; or 

21.1.3 	by an act or omission or law of the Commonwealth of Australia, then neither 

State Forests nor the State of NSW will be in any way responsible to the 

Company for any loss suffered. 

	

21.2 	Where State Forests or the State of NSW is in breach of this Agreement by reason of 

any failure to make Timber available or to supply or deliver Timber any loss suffered 

by the Company will be limited to any loss, damage or expense incurred by the 

Company as a direct result of the failure to make Timber available or to supply or 

deliver Timber under this Agreement and will not include any loss of profits or 

consequential loss. 

	

22. 	DEFAULT OR INSOLVENCY 

	

22.1 	If the Company or State Forests breaches or repudiates this Agreement, nothing in this 

Clause will prejudice the right of either party to recover damages or exercise any other 

right. 

	

22.2 	If the Company commits a material breach of this Agreement and State Forests 

considers that damages may not be an adequate remedy. State Forests may give the 
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Company a written notice to show cause. Material breaches include without 

limitation: 

	

22.2.1 	tiiling to take the quantities of Timber set out in Clause 6.2; 

	

22.2.2 	commencing any harvesting operations prior to receipt of a Harvesting Plan 

or a Plan of Operations in breach of Clause 8.2; 

	

22.2.3 	failing to take Timber as directed in breach of Clause 10.2; 

	

22.2.4 	failing to accept Timber in breach of Clause 12; 

	

22.2.5 	failing to make payments in breach of Clause 15; 

	

22.2.6 	failing to take out and maintain any insurance in breach of Clauses 16.2.3 or 

17.2; 

	

22.2.7 	failing to meet the requirements of Clause 16; 

	

22.2.8 	failing to provide security or to adjust or vary the secured amount in breach 

of Clause 19; 

	

22.2.9 	purporting to assign the whole or any part of this Agreement without the 

approval of the Minister in breach of Clauses 24 and 25; 

22.2.10 failing to comply with conditions imposed by the Minister pursuant to 

Clause 25 of this Agreement. 

22.3 	A notice under Clause 22.2 must: 
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22.3.1 	state that it is a notice under Clause 22.2 of this Agreement: 

22.3.2 	specify the alleged material breach: 

22.3.3 	require the Company to show cause in writing why State Forests should not 

exercise its right to terminate under Clause 22.4; 

22.3.4 	specify the time and date by which the Company must show cause (which 

must not be less than 14 days); and 

22.3.5 	specify the place at which cause must be shown. 

	

22.4 	If by the time specified in a notice under Clause 22.2 the Company fails to show 

reascnable cause why State Forests should not exercise its right of termination. State 

Forests may by notice in writing to the Company terminate this Agreement. 

	

22.5 	If the Company: 

22.5.1 	informs State Forests in writing or its creditors generally that it is insolvent; 

22.5.2 	commits an act of bankruptcy; 

22.5.3 	has a bankruptcy petition presented against it; 

22.5.4 	is made bankrupt; 

22.5.5 	a meeting of creditors of the Company is called with a vleNv to: 

(a) entering a scheme of arrangement or composition with creditors; or 
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(b) placing the Company under official management: 

22.5.6 	the Company enters a scheme of arrangement or composition with creditors 

22.5.7 	a resolution is passed at a meeting of creditors to place the Company under 

official management; 

22.5.8 	the Company is placed under official management; 

22.5.9 	a receiver of the property or part of the property of the Company is 

appointed; 

22.5.10 an application is made to a Court for the winding up of the Company and not 

stayed within 14 days; 

22.5.11 a winding up order is made in respect of the Company; or 

22.5.12 execution is levied against the Company by creditors, debenture holders or 

trustees or under a floating charge. 

State Forests may, without giving a notice to show cause, terminate this Agreement by 

notice in writing to the Company. 

22.6 	If State Forests commits a material breach of this Agreeifient and the Company 

considers that damages may not be an adequate remedy, the Company may give State 

Forests a written notice to show cause. Material breaches include without limitation: 

216.1 	failing to make available the Base Allocation for each Year in breach of 

Clause 5; 
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22.6.2 	failing to process an application for an extension o! this Agreement in 

breach of Clauses 4.2 and 25: 

22.6.3 	failing to process any application requesting an assignment of this agreement 

in breach of Clauses 24 or 25. 

	

22.7 	A notice by the Company under Clause 22.6 must: 

22.7.1 	state that it isa notice under Clause 22.6 of this Agreement: 

22.7.2 	specify the alleged material breach; 

22.7.3 	require State Forests to show cause in writing why the Company should not 

terminate this Agreement; 

223.4 	specify the time and date by which State Forests must show cause (which 

must not be less than 14 days); and 

22.7.5 	specify the place at which cause must be shows. 

	

22.8 	If by the time specified in a notice under Clause 22.6 State Forests fails to show 

reasonable cause why the Company should not exercise its right of termination, the 

Company may by notice in writing to State Forests terminate this Agreement. 

	

23. 	RESOLUTION OF DISPUTES - MANI)ATORY MEDIATION AND 

ARBITRATION 

	

23.1 	Ifa dispute or difference between the parties arises out of or in connection with this 

Agreement or concerning the interpretation or operation of any provision of this 

Agreement (except Clauses 11 .3. 12.1 and 14) which cannot be settled by the parties 
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within fourteen (1 4) days. the parties agree that they must endeavour to settle the 

dispute or di ftrence by mediation betbre having recourse to arbitration. lhe mediator 

must be a person agreed by the parties or failint agreement a party may request the 

Australian Commercial Disputes Centre (1\CDC) to appoint a mediator and the 

mediator will be so appointed. 

The mcdiator must conduct proceedings under this Clause in accordan6e with the 

Guidelines for Commercial Mediation of the ACDC. During the course of any 

mediation each party must be represented by a person having authority to agree to a 

resolution of the dispute. 

	

23.2 	In the event that the dispute has not been settled within twenty eight (28) days or such 

other period as agreed to in writing between the parties, after the appointment of the 

mediator, the dispute or difference must be submitted to arbitration. 

Any arbitration must be conducted by a person acceptable to the parties but if the 

parties are unable to agree to the appointment of an acceptable person within 

fourteen (14) days of one party giving the others a written nomination of a suitable 

person or persons, then a party may request the President for the time being of the 

Institute of Arbitrators, Australia, to appoint an arbitrator and the arbitrator will be so 

appointed. Any arbitration must be undertaken in accordance with, and subject to, The 

Institute of Arbitrators Australia Rules for the Conduct of Commercial Arbitration. 

	

23.3 	The Arbitrator or some person appointed on the Arbitrator's behalf may investigate the 

Company's and State Forests' affairs and accounts so far as may be necessary to assist 

the Arbitrator to determine any matter referred for arbitration. The Company and State 

Forests must give the Arbitrator full access to all accounts and papers necessary for 

that purpose and must afford the Arbitrator full information and assistance. 

2 3. 4 	Any mediation or arbitration must be held in Sydney. NSW and either party may be 



rcprcsentcd by a legal practitioner. 

	

24. 	ASSIGNMENT 

	

24.1 	The Company may not \vithOut the prior approval of the Minister assign its rights and 

entitlements under this Agreement in whole or part to any person. 

	

24.2 	If the Company is a corporation, any change in control of the Company (or if the 

Company is a subsidiary, any change in control of its holding company) will be 

deemed to be an assignment of the Company's rights and entitlements under this 

Agreement. For the purpose of this Clause 'change in control' means control of the 

composition of the board of directors or control of more than 50% of the shares with 

the right to vote in general meetings of the corporation. 

	

24.3 	If the Company wishes to assign the whole or any part of this Agreement it must make 

a written application to State Forests requesting an assignment and must provide all 

details and information concerning the assignee and the effect of the assignment as 

may be reasonably required by State Forests. 

	

24.4 	Upon receipt of any request for an assignment of the whole or any part of this 

Agreement, State Forests must process the application in accordance with Clause 25 

provided the Company has supplied any details and information required by State 

Forsts under Clause 24.3. 

	

24.5 	The Company must ensure that any assignee executes all agreements and other 

documents which State Forests may reasonably require to record or effect any 

ass: g ii men t. 
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25. 	MINISTER'S APPROVAL FOR AN EXTENSION OR ASSIGNMENT 
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25.1 	State Forests must consider any application made in relation to an extension or 

requesting an assignment of the whole or part ol this Agreement and recommend to 

the Minister the action that the Minister should take on the application. The Minister 

will have regard to any recommendation of State Forests but is not bound by any 

recom mendat io ii. 

	

25.2 	The Minister may determine an application for an extension or requestrng an 

assignment of the whole or part of this Agreement by granting the application (either 

unconditionally or subject to conditions of the kind set out in Clause 25.3) or by 

refusing the application. An application may only be refused on the following 

grounds: 

25.2.1 	the Company fails to satisfy such value added criteria as have been adopted 

by the Minister; 

25.2.2 	such grounds as may be prescribed by regulations under the Act; or 

25.2.3 	such grounds as the Minister considers relevant having regard to the need to 

promote a competitive timber industry and to prevent misuse of market 

power. 

	

25.3 	The Minister may impose (without limitation) the following kinds of conditions on an 

application for an extension or an application requesting an assignment of the whole or - 

part of this Agreement: 

25.3.1 	a condition requiring the Company or any assignee to take action to comply 

with or satisfy value added criteria as have been adopted by the Minister,  

25.3.2 	a condition requiring the Company or any assignee to prepare, and submit to 

the Minister, a business plan (designated business plan') setting out the 
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Company's or any assignees policies, practices and procedures for the 

implenientauon or niuintenance of any value added criteria: and 

25.3.3 	a condition requiring the Company or any assignee to furnish to the Minister 

(at the times and fix the periods as the Minister may decide) information the 

Minister may require to enable the Minister to determine whether or not the 

Company or the assignee has satisfied or is complying with any value added 

criteria or is conducting its business in accordance with a designated 

business plan. 

VARIATION 

26.1 	This Agreement comprises the entire understanding of the parties. 

26.2 	None of the provisions of this Agreement may be varied, waived, discharged or 

released either at law or in equity, unless by the express consent of the parties in 

writing. 

INTEREST 

27.1 	In the event that the Company fails to pay any money due to State Forests when 

required to do so by this Agreement, interest will accrue on all unpaid money from the 

date of default until payment in full at the rate of interest per annum for the time being 

payable under Schedule J of the Supreme Court Rules (NSW). 

NOTICE 

28.1 	Any notice required to he served under this Agreement may he served: 
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in the case of the Company: 

[name, address. telephone and facsimile numbers of recipient] 

in the case of State Forests: 

[name, address, telephone and facsimile numbers of recipient] 

28.2 	The parties may change the address for service of notice from time to time by notice in 

writing to the other party. 

GOVERNING LAW 

29.1 	This Agreement is governed by the laws of New South Wales and the parties agree to 

the jurisdiction of the Courts of New South Wales. 

SEVERABILITY 

30.1 	If any provisions of this Agreement are held to be invalid, illegal or unenforceable by a 

Court or other tribunal of competent jurisdiction, the validity, legality and 

enforceability of the remaining provisions will not in any way be affected or impaired 

thereby. 

31 	GENERAL 

31.1 	A party terminating this Agreement as a result of a failure or default of the other party 

may only claim damages for any loss resulting from the failure or default if the claim 

for damages is not excluded under this Agreement. 

32. 	CONFII)ENTIALITY 
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32. 1 	No pa:ty will disclose the contents or terms of this Agreement or any iniormation or 

documents received by it in connection with the negotiation of this Agreement or 

pursuant to the provisions of this Agreement without the prior written consent of ,  the 

other oarties, except to the extent that: 

32. I .1 	the information is available to the public generally; 

3 2. 1 .2 	that party is required to make the disclosure by law or to make any filing, 

recording or registration required by law; 

32.1.3 	the disclosure is necessary or advisable for the purpose of obtaining any 

consent, authorization, approval or licence from any public body or 

authority; 

32.1 .4 	it is necessary or expedient that the disclosure be made to any taxation or 

fiscal authority; 

32.1.5 	the disclosure is made on a confidential basis to the professional advisers of 

that party (including any industry association) for the purpose of obtaining 

advice in relation to this Agreement or the enforcement of this Agreement 

or otherwise for the purpose of consulting those professional advisers; or 

32.1 .6 	the disclosure is required or desirable to be made in pursuance of any 

procedure for discovery of documents and any proceedings before any 

court, tribunal or regulatory body. 
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IN \VITNESS whereof the pat -ties hereto have executed this Agreement as a deed the day and 

year trst hereinbe!ire \vritten. 

I 	 ) 
the Commissioner for Forests 	 ) 
have hereunto affixed the 	 ) 
Seal of the FORESTRY COMMISSION ) 
OF NEW SOUTIl \VALES 	 ) 
in the presence of: 	 ) 

Secretary 

THE COMMON SEAL of 	 ) 
) 

was hereunto affixed in accordance 	) 
with its Articles of Association in the 	) 
presence of: 	 ) 

Director 

Secretary 

SIGNED SEALED AND DELIVERED 
by THE HONOURABLE 
JEFFREY WILLIAM SHAW Acting 
Minister for Land and Water Conservation 
in and for the State of New South Wales 
for and on behalf of the Crown (hut not 
so as to incur any personal liability) in the 
presence of: 

Acting Minister for 
Land and Water Conservation 



37 

SCFIEI)ULE I 

Specifications (Clause 12) 



Base Allocation 

Indicative Quantities of Timber 
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SCHEDULE 2 

Base Allocation (Clause 5) 

Part I 

Part II 
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SCHEDULE 3 

Plan of Management Areas 
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SChEDULE 4 

State Forests' Code of Practice and Code of Procedure 
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SChEDULE 5 

Price Schedule (Clause 14) 

Part I 

Part II 
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SCHEDULE 6 

Approved form of Unconditional Undertaking (Clause 19) 

At the request of .  ........................................ ACN ......................................(the Company') 
and in consideration of Slate Forests ........................................................(thc PrincipaF) 
accepting this undertaking in respect of the l-Iardwood 'Iimber Term Agreement for 

(the Agreement') 
..............................ACN.....................('the Financial lnstitution) 

unconditionally undertakes to pay on demand any sum or sums which may from time to time be 
demanded by the Principal to a maximum aggregate sum of S.............................................. 

....................................................................................................). 

The undertaking is to continue until notification has been received from the Principal that the 
sum is no longer required by the Principal or until this undertaking is returned to the Financial 
Institution or until payment to the Principal by the Financial Institution of the whole of the sum 
or such part as the Principal may require. 

Should the Financial Institution be notified in writing, purporting to be signed by a delegate for 
and on behalf of the Principal that the Principal desires payment to be made of the whole or any 
part or parts of the sum, it is unconditionally agreed that the Financial Institution will make the 
payment or payments to the Principal forthwith without reference to the Company and 
notwithstanding any notice given by the Company not to make payment. 

Provided always that the Financial Institution may at any time without being required so to do 
pay to the Principal the sum of$.................................................................................................. 

( ...................................................................................................................................... . ............. ) 

less any amount or amounts it may previously have paid under this undertaking or such lesser 
sum as may be required and specified by the Principal and thereupon the liability of the Financial 
Institution hereunder shall immediately cease. 

This undertaking will expire on the ............day of....................19 .......... 

DATEDat ..................this ........................day of.......................19 
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SCHEDULE 7 

In tci-irn Price Form tila 



lIAR!) WOOD TIMBER TERM AGREEMENT 

B E1'\V E EN 

THE FORESTRY COMMISSION OF NEW SOUTH WALES 
(trading as State Forests of NSW) 

PTY LIMITED 
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IIARD WOOl) i'I M BER TERM A(; REENI ENT 

THIS A(;REEMENT is made the 	day of 	1997 

IARTIES 

1.1 THE FORESTRY COMMISSION OF NEW SOUTH WALES a corporation 

constituted under the Forestry Act 1916 (NSW) trading as STATE FORESTS ('State 

Forests') 

1.2 	.................Pty Limited (ACN 	) 	('Company') 

1.3 	THE STATE OF NEW SOUTH WALES ('State of NSW') 

DEFINITIONS AND INTERPRETATION 

2.1 	In this Agreement unless a contrary intention appears: 

'Act' means the Forestry Act 1916 (NSW) and all regulations made under that Act; 

'Area of Supply' means an area comprising various Compartments under a Plan of 

Operations; 

'Base Allocation' means the quantity of Timber set out in Part I of Schedule 2; 

'Codes' means the State Forests' Code of Procedure and Folcst Practices Code; 

JGD4076. I 



Company' means the Company and includes all employees, servants and agents of the 

Company: 

Compartmcnf means an identifcd administrative area from which State Forests will 

make a supply of Timber available to the Company in accordance with a Ilarvesting 

Plan: 

'Contract Harvesting' includes the felling, extraction, sorting, processing, grading, 

loading, hauling, delivery and distribution of Timber and Forest Residues and ancillary 

works including roading, tracking, log dump construction and site rehabilitation by a 

Contractor engaged by State Forests; 

'Contractor' means a person under contract with either the Company or State Forests to 

conduct forestry operations and includes employees and agents of the Contractor; 

'Force Majeure' means an event (other than the payment of money) arising from an act 

of God, industrial dispute, act or omission of government or government department or 

instrumentality, war, sabotage, riot, civil disobedience, epidemic, disease, fire, 

explosion, failure of power supply, accident, natural disaster, calamity or unlawful act 

by other person, or any similar cause which prevents a party from performing its 

obligations (in whole or in part) under this Agreement; 

'Forest Residues' means parts of trees cut for the production of Timber which do not 

meet the requirements of the Specifications; 

'1-larvesting Approval Process' means any procedure to re'gulate, review or approve 

Harvesting Plans or draft plans of operations; 

I1arvesting Plan' means an operational plan for harvesting Timber from a specified 

Compartment or Compartments prepared by State Forests; 

integrated Operation' means a harvesting operation in which two or more types of 
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Timber are harvested and sorted into discrete cate gories: 

SLog Dump means the location speciled by State Forests where felled Timber is stored 

and serviced before delivery to a sawmill or processing plant: 

Management Area' means an area of land designated as a 'Management Area' on the 

plan prepared by State Forests and attached as Schedule 3; 

'Minister' means the Minister for Land and Water Conservation or any other Minister 

administering the Act; 

'Overcut' means the amount by which the actual quantity of Timber taken by the 

Compaiy in any Year is greater than the Base Allocation; 

'Plan of Operations' means a plan scheduling the various Compartments from which 

State Forests intends to provide the Base Allocation reviewed and approved in 

accordance with a Harvesting Approval Process; 

'Price Schedule' means a schedule for calculating the price of Timber prepared by State 

Forests in accordance with the principles of The Price System and annexed as 

SchedLie 5; 

'Sarvage' means the taking of windthrowri timber or damaged timber, pushed over or 

felled for purposes other than timber harvesting, including r'oad construction, powerline 

construction and extraction of forest materials; 

'Schedule of Contract Harvesting Rates' means a schedule for calculating the costs to 

State Forests of undertaking Contract Harvesting: 

Specilications' means the specifications for the hardwood timber set out in Schedule I; 
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The P rice Svstem means a state wide system br determining the price of timber in 

accordance with particular methodologies and principles adopted by State Forests and as 

may be varied from time to time; 

'Timbers means the timber detailed in the Specifications; 

'Total Allocation' means the total of the Base Allocations for each Year of this 

Agreement as set out in Part I of Schedule 2; 

'Undercut' means the amount by which the actual quantity of Timber taken by the 

Company in any Year is less than the Base Allocation; 

'Year' means a period of twelve months commencing on 1 January in any year. 

2.2 	In this Agreement, unless the context requires otherwise: 

2.2. 1 	a reference to the Act includes all amendments, regulations, rules, by-laws and 

proclamations under the Act; 

2.2.2 	words and phrases defined in the Act will have the same meanings attributed to 

those words and phrases in the Act unless the word or phrase is defined in this 

Agreement in which case the word or phrase will have the meaning attributed 

to it in this Agreement; 

2.2.3 	headings are for convenience only and do not affect the interpretation of this 

Agreem e ii t; 

2.2.4 	words importing the singular include the plural and vice versa; 



2.2.5 	words importing a gender include any gender,  

2.2.6 	a retrence to a person includes a company. partnerslip. joint venture. 

association. corporation or other body corporate and any governmental agency; 

2.2.7 	a reference to any thing includes a part of that thing; 

2.2.8 	a reference to a clause, party, annexure, exhibit or schedule is a reference to a 

clause of and a party, annexure, exhibit and schedule to this Agreement; 

2.2.9 	a reference to a document includes all amendments or supplements or 

replacements or novations of that document; 

2.2.10 a reference to a party to a document includes that party's successors and 

permitted assigns; 

2.2.11 no rule of construction applies to the disadvantage of a party because that party 

was responsible for the preparation of this agreement or any part of it; 

2.2.12 a reference to dollars or $ is a reference to the lawful currency of the 

Commonwealth of Australia. 

	

3. 	SCOI'E OF AGREEMENT 

	

3.1 	The Campany carries on the business of sawmilling and the processing of hardwood 

timber and requires supplies of Timber to conduct its business. 

	

3.2 	State Forests will make available supplies of Timber to the Company and the Company 

must take and pay for the supplies of Timber made available upon the terms and 

conditions set out in this Agreement. 

U 



6 

	

3.3 	The Company must pay State Forests the prices calculated in accordance with Clause 14 

for the Timber taken by the Company. 

	

3.4 	The State oINSW undertakes to ensure that State Forests has sufficient resources and 

the necessary capacity to make Timber available to the Company and will cause State 

Forests to perform its obligations as required by the provisions of this Agreement. The 

State of NSW will only be excused for any failure to perform its undertakings set out in 

this Clause if prevented from doing so by Force Majeure. For the purposes of this 

Clause the words 'act or omission of government or government department or 

instrumentality' in the context of Force Majeure will be deemed to mean 'act or 

omission of a government or government department or instrumentality other than the 

government or a department or instrumentality of the State of NSW'. 

	

4. 	DURATION OF AGREEMENT 

	

4.1 	This Agreement will take effect from 1 January 1997 and will operate for a period of 

five years unless determined at an earlier date under a provision of this A greement. 

	

4.2 	The Company may make an application to the Minister to extend this Agreement for a 

further period of five years provided it is not in default under this Agreement at the time 

it makes the application. Written notice of its intention to make an application to the 

Minister for an extension must be given to State Forests not less than six months before 

this Agreement expires and must be accompanied by a formal application for extension. 

If the Minister approves the application under the provision of Clause 25, this 

Agreement will then be extended in accordance with the terms and conditions of the 

Minister's approval. Unless agreed between the parties there will he no further right to 

extend this Agreement. 

	

4.3 	The parties agree that in the event of an extension or renewal of the term or an 

assignment of this Agreement as envisaged by Clauses 4.2. 24 and 25, the parties will 
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execute a further agreement upon the same terms as this Agreement (excluding a further 

right to extend this Agreenient) but including provisions incorporating an obligation in 

Clause 16 upon the Company or any assignee to comply with any conditions imposed 

under Clause 25 as obligations under the agreement (and it is agreed that 

non-compliance with such conditions will be a material breach for the purposes of 

Clause 22.2). 

	

5. 	BASE ALLOCATION 

	

5.1 	State Forests must make available to the Company the Base Allocation in each Year. In 

no case will State Forests be required to make available more Timber to the Company 

during the term of this Agreement than the Total Allocation (less any deductions under 

Clause 6.1). 

	

5.2 	Part II of Schedule 2 sets out indicative quantities of Timber which may be able to be 

made available from particular Management Areas for the term of this Agreement. The 

purpose of Part II is to provide information relating to possible sources of Timber but 

State Forests is not able to make any firm commitment that Timber will be available in 

the quantities or from the Management Areas indicated. State Forests will update this 

information from time to time. 

	

5.3 	In any Year the Company may take more or less than the Base Allocation in accordance 

withthe following conditions: 

5.3.1 	in any Year the quantity of Timber taken by the Company must not exceed 

110 percent of the Base Allocation; 

53.2 	in any Year the minimum quantity of Timber taken during that Year must not 

he less than 90 percent of the Base Allocation; 
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5.3.3 	the cumulative Undercut or Overcut aggregated at the end of any Year must not 

be greater than 10 percent of the Base Al location: and 

53.4 	the Company gives: 

not less than 6 months advance notice in writing to State Forests of an 

intended Overcut; and 

not less than 3 months advance notice in writing to State Forests of an 

intended Undercut. 

	

5.4 	The Company is not entitled to an Undercut or Overcut except in accordance with the 

conditions set out in Clause 5.3. Despite any Undercut or Overcut the Company must 

take no more than the Total Allocation for the term of this Agreement subject only to 

any deduction made under Clause 6.1. 

	

6. 	SHORTFALL 

	

6.1 	Any quantity of Timber which the Company fails to take in any Year and which is not 

part of an Undercut allowed under the conditions of Clause 5.3 may be forfeited by the 

Company at the election of State Forests and may be sold by State Forests under a 

separate agreement. The quantity of Timber which the Company fails to take and which 

State Forests may sell will be calculated by State Forests and deducted from the Total 

Allocation. State Forests must notify the Company by vrittn notice within 42 days 

after the end of the Year of the quantity of timber which has been deducted from the 

Total Allocation. 

	

6.2 	If the Company: 

6.2.1 	takes less than 80 per ccnt of the Base Allocation for two consecutive Years 
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during the term ol this Agreement or any extension ol the Agreement approved 

by the Minister: or 

6.2.2 	takes less than 70 per cent of the I3ase Allocation in any Year. 

State Forests may terminate this Agreement under the provisions of Clause 22. 

6.3 	If the Company fails in any Year to take at least 90% of the Base Allocation and State 

Forests does not elect to have the Company forfeit Timber under Clause 6.1 and does 

not terminate this Agreement under Clause 6.2: 

6.3.1 	the Company must pay State Forests within 90 days after the end of the Year 

the sum of money equal to the difference between the price that would have 

been payable had the Company taken 90% of the Base Allocation and the price 

paid or payable for the quantity of Timber actually taken by the Company for 

that Year. Any sum payable by the Company under this Clause is payable as 

pre-estimated and liquidated damages and not as a penalty; 

6.3.2 	in any Year following a Year in which the Company makes a payment under 

Clause 63.1 if the Company takes a quantity of Timber in excess of 90% of the 

Base Allocation, the price payable by the Company for the quantity of Timber 

above 90% for that Year will be reduced to take account of any sum paid or 

payable under Clause 6.3.1: and 

6.3.3 	the amount of any reduction in price allowed under Clause 63.2 must not 

exceed the sum that would have otherwise been payable for the quantity of 

Timber above 90% at the price applicable for that Year. 

7. 	PLAN OF OPERATIONS 
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7. 1 	No later than 31 October in each Year. State Forests ill prepare and supply to the 

Company a drall plan of operations for the next two Years. Any draft plan of operations 

vl: 

7.1 . 1 	specify the various Compartments intended to be made available for supply; 

7.1.2 	specify the forest types in the various Compartments and the expected yields of 

Timber; and 

7.1.3 	provide details of the proposed type of operations to be conducted and other 

relevant planning information. 

7.2 	State Forests will lodge the draft plan of operations for approval in accordance with the 

required Harvesting Approval Process applicable from time to time. 

7.3 	State Forests will provide the Company with a copy of the Plan of Operations when 

approved and any Plan of Operations as may be varied from time to time. 

7.4 	State Forests must use its best endeavours to implement the Plan of Operations in 

accordance with its terms. 

7.5 	From time to time during the term of this Agreement the Company may request State 

Forests by notice in writing to consider any modification orchangc to a Plan of 

Operations which the Company believes is necessary to enable or facilitate the taking of 

any Timber. If State Forests is satisfied that the requested modification or changes are 

necessary it may amend or vary the Plan of Operations and seek approval through the 

I larvesting Approval Process 

7.6 	Where any Timber in a Compartment has been damaged or destroyed by fire, disease or 



other natural cause State Forests must review any Plan of Operations to evaluate 

whether it is possible to harvest liniher from the damaged Ibrest by wav of Salvage 

operatiens or whether any other Compartments are able to be made available. 

7.7 	If State Forests considers a variation of a Plan of Operations is necessary, State Forests 

will consult with the Company and take into account its views and may modify or vary 

the Plan of Operations and where necessary seek approval through the Harvesting 

Approval Process for a variation of the Plan of Operations. 

HARVESTING PLAN 

8.1 	State Forests must prepare and issue to the Company Harvesting Plans to meet the Base 

Allocation including any intended Undercut or Overcut permitted under the conditions 

of Clause 5.3. A 1-larvesting Plan must detail conditions relevant to the supply of 

Timber under this Agreement as determined by State Forests. 

8.2 	The Ccmpany must not conduct any harvesting operations except in accordance with a 

Harvesting Plan issued by State Forests. 

CONTRACT HARVESTING 

9.1 	At any time during the term of this Agreement State Forests may elect to undertake 

Contract l-Iarvesting. 

9.2 	If State Forests elects to undertake Contract 1-larvesting it must prior to commencing 

these operations give the Company not less than 3 months written notice of its intention 

and the details and extent of the prospective operations. 

9.3 	The Company must not engage the services of a Contractor to harvest Timber for a 

period in excess of 3 months during the term of this Agreement or any extension without 
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flrst obtaining the written consent of State Forests. 

9.4 	Any decision by State Forests to undertake Contract I larvesting will be subject to the 

policies and directions of the State of NSW. State Forests will provide the Company 

with an opportunity for comment and consultation and will take into account any 

comments of the Company before commencement of Contract 1-larvesting operations. 

9.5 	State Forests may after consultation with the Company vary any Plan of Operations to 

allow it to undertake Contract 1-larvesting operations and must where necessary or 

appropriate to do so submit any varied Plan of Operations to the Harvesting Approval 

l'roccss for approval or endorsement. 

9.6 	Prior to commencing Contract Harvesting State Forests must provide a copy of any Plan 

of Operations as varied to the Company and State Forests may commence the Contract 

Harvesting operations at any date after the expiration of the period of notice given to the 

Company under Clause 9.2. 

10. 	METHOD OF SUPPLY. 

10.1 	State Forests will issue licences enabling the Company or a Contractor to take Timber or 

may elect to make Timber available by conducting Contract Harvesting operations. 

10.2 	The Company must take the Timber as directed by State Forests from time to time from 

any source including (without limitation): 

10.2.1 	standing trees: 

10.2.2 Log Dumps 

10.2.3 Integrated Operations; 



10.2.4 Contract Flarvesting; and 

1 0.2.5 	Salvage. 

	

03 	All timber taken by the Company must be removed from the point of supply as directed 

by State Forests. 

11. 	TITLE AND RISK 

	

ii. I 	Ownership of the Timber taken by the Company will pass to the Company on payment 

for the Timber by the Company to State Forests. 

	

11.2 	The risks of ownership of the Timber will pass to the Company: 

11 .2. 1 where the Timber is harvested by the Company or a Contractor engaged by the 

Company, when the Timber has been felled; and 

11.2.2 where the Timber is harvested by Contract Harvesting, when the Company 

takes delivery in its own right or through the agency of its Contractor; and 

11.23 where the Timber is harvested by Integrated Operations when the Company or 

its Contractor takes delivery. 

	

11.3 	The Company will not be entitled to dispute that it has taken delivery of the Timber if: 

1 the Company or its Contractor loads the Timber onto a vehicle for haulage 

purposes: or 
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11.3.2 the Timber is accepted by the Company at the gate of the Company's sawmill. 



	

12. 	SPECIFICATIONS 

	

12.1 	The Company must accept any Timber which conforms with the Specific1itions and in 

case of any dispute the determination of conformity by an officer of State Forests will be 

final and binding on the Company. 

	

12.2 	If the ownership or the risks of ownership of the Timber have passed to the Company 

under the provisions of Clause lithe Timber will be deemed to conform with the 

Spec i ficati oiis. 

	

12.3 	If quantities of Timber which conform to the Specification are not available in a Year 

for any reason including Force Majeure the Company and State Forests must confer with 

a view to exploring the possibility of the Company accepting timber from categories of 

logs which are not within the Specifications. State Forests must give written notice to 

the Company within 28 days of becoming aware of a likely shortage and will in the 

same notice provide an opportunity for the Company to meet with State Forests and 

details of other timber which could be supplied. In any circumstances where but for this 

Clause State Forests would have committed a breach or a material breach of this 

Agreement, the Company will not be entitled to invoke the provisions of Clause 22.6.1 

or to claim any damages for breach against State Forests unless both parties have in 

good faith made all reasonable endeavours to meet the Company's needs for Timber 

from timber available from State Forests but outside the scope of the Specifications. 

	

12.4 	Other timber supplied to the Company under the provisions of Clause 12.3 will be 

deemed to be Timber supplied under this Agreement subject to the price for the timber 

being determined under The Price System. 

13. 	I)ETERMINATION OF QUANTITY OF TIMBER 

13.1 	The method of determination of the quantity of Timber upon which price is payable 
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under this Agreement will he as set out in the Code of Procedure annexed as Schedule 4. 

The Code of Procedure may be amended by State Forests as may he considered 

necessary by State Forests from time to time but State Forests will consult with and take 

into account any comments of the Company before any amendments are effctcd or 

i m pie nented. 

	

13.2 	If the Company provides a weighbridge or other measuring device approved by State 

Forests, the Company must maintain and verify the weighbridge or other device as 

required by the manufacturer's specifications. 

	

13.3 	State Forests may from time to time undertake an independent verification of the 

operation and accuracy of the weighbridge or other device. 

	

14. 	PRICE 

	

14.1 	The prices payable under this Agreement from 1 January 1997 will be the prices 

calculated by reference to the categories and quantities of Timber taken by the Company 

applied to the rates and factors set out in the Price Schedule. 

	

14.2 	If at the date this Agreement is executed by the parties a Price Schedule has not been 

prepared by State Forests and is not able to be annexed as Schedule 5: 

	

14.2.1 	an interim price formula will apply and govern the prices payable under this 

Agreement ('Interim Price Formula') in substijution for the Price Schedule; 

	

14.2.2 	the Interim Price Formula is annexed as Schedule 7; 

	

14.2.3 	State Forests acknowledges that the Interim Price Formula is only intended 

to apply for a short period during the first Year: 



16 

14.2.4 	State Forests must use its best endeavours to prepare the Price Schedule by 

not later than 3 March 1 997: 

14.2.5 	when State Forests has prepared the Price Schedule, State Forests must as 

soon as possible supply a copy of the Price Schedule to the Company duly 

signed by State Forests and the State of NSW; 

14.2.6 	when the Company receives a copy of the Price Schedule in accordance with 

Clause 14.2.5 the Price Schedule will be deemed to be the Price Schedule 

and to be annexed as Schedule 5; and 

14.2.7 	from the date the Company receives the Price Schedule the prices payable 

under this Agreement must from that date be calculated under the Price 

Schedule as required under Clause 14.1. 

	

14.3 	State Forests may amend or vary the Price Schedule from time to time following a 

review by State Forests of the various components of the Price Schedule. 

	

14.4 	In conducting a review of the Price Schedule State Forests: 

14.4.1 	will be subject at all times to the requirements of the Act; 

14.4.2 	must conform with the methodologies and principles set out in The Price 

System; and 

14.4. 3 	may consider various pricing elements including (without limitation) the 

commercial value and best prices reasonably obtainable for various types 

and categories of available timber. 

14.5 	A Price Schedule which is varied or amended by State Forests following a review may 
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be implemented at any time during a Year provided State Forests gives not less than 

28 days prior written notice to the Company of the varied or amended Price Schedule. 

	

14.6 	State 'orests may review and vary The Price System from time to time. In performing 

any review of The Price System State Forests will at all times be subject to the policies 

and ±rections of the State of NSW. 

	

14.7 	State Forests will provide to the Company a copy of The Price System as it applies at 

the effective date of this Agreement and will promptly forward a copy of The Price 

System to the Company if varied or amended following a review. 

	

14.8 	If State Forests delivers or causes Timber to be delivered to the Company under a 

Contract Harvesting operation the Company must pay State Forests' costs of 

undertaking the Contract Harvesting in addition to the price payable for Timber. 

	

14.9 	State Forests must prepare and provide the Company with a copy of the Schedule of 

Contract Harvesting Rates prior to commencing any Contract Harvesting. 

	

14.10 	The Schedule of Contract Harvesting Rates will comprise: 

14.10.1 a detailed schedule of rates for various items of work to be performed by the 

Contractor; 

14. 10.2 State Forests' service and management charges; and 

14. 1 03 State Forests' administrative and overhead expenses. 

	

14.11 	State Forests must ensure that the Schedule of Contract 1-larvesting Rates is 

reasonable. fair and competitive. 
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I 2 	State Forests costs of undertaking Contract 1larvestmg vi I! he determined by Stale 

Forests in accordance with the Schedule of (.'ontract 1-larvesting Rates. the costs so 

ascertained will be applied against the quantity of limber delivered to the Company 

from the Contract Harvesting operations and a separate invoice may be issued to the 

Company by State Forests. 

PAYMENT 

15.1 	State Forests will issue monthly invoices. 

15.2 	The Company must pay any invoice within fourteen (14) days of the date of issue. 

The Company is liable to pay an invoice and any interest accrued on that invoice as a 

debt due and payable to State Forests. 

15.3 	If the Company fails to pay an invoice on the due date for payment of that invoice: 

15.3.1 	State Forests may give written notice to the Company of its intention to 

suspend the Company's right to take Timber if payment is not made within 

7 days after the date of the notice; and 

15.3.2 	State Forests may suspend the Company's right to take Timber under this 

Agreement if the Company has not made payment within the 7 day period. 

COMPLIANCE AND WARRANTIES 

16.1 	The Company must comply with: 

16.1.1 	the provisions of the Act and other Acts of the State of NSW: 

16.1.2 	conditions of licences issued to the Company under the Act 



1 6. 1 .3 	the Harvesting Plans 

16.1.4 	the Codes; 

16.1.5 	Acts of the Commonwealth of Australia; and 

16.1 .6 	the requirements of any person acting in the exercise of statufory powers 

(State or Commonwealth) enabling them to give directions in connection 

with or affecting the availability, taking, supply or delivery of Timber. 

	

16.2 	The Company must ensure that: 

16.2.1 	its agents, Contractors or other persons under the Company's control or 

direction engaged in obtaining Timber pursuant to this Agreement comply 

with Clause 16.1; 

16.2.2 	no person under the control or direction of the Company is engaged in a 

harvesting operation without a current Contractor's or Operator's licence 

issued under the Act; and 

16.2.3 	the Company's Contractors and their employees or subcontractors are 

insured and are kept insured under an insurance policy pursuant to the 

Workers' Compensation Act 1987.   

	

16.3 	State Forests and the Company: 

16.3. 1 	warrant their respective capacity and authority to enter into this Agreement: 

163.2 	warrant their respective capacity to perform their obligations under this 

Agreement: and 
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16.3.3 	covenant to use reasonable endeavours to obtain all approvals required under 

any legislation necessary to enable the performance of their respective 

obligations under this Agreement. 

INDEMNITY AND INSURANCE 

17.1 	The Company indemnities State Forests against all actions, proceedings, claims, 

demands and expenses by any person in respect of or arising out of the performance by 

the Company of its obligations under this Agreement other than any action, 

proceedings, claims, demands or expenses arising out of any negligent act or omission 

of State Forests. 

17.2 	The Company will take Out and maintain Public Liability Insurance under a policy 

approved by State Forests in an amount not less than lO million. 

SALE OF TIMBER TO OTHER PERSONS 

18.1 	State Forests reserves the right to: 

18.1.1 	supply Timber and other timber from within the Area of Supply; or 

18.1.2 	issue licences to obtain Timber, timber, products or forest materials within 

the Area of supply; 

to any other person. 

18.2 	The Company may from time to time sell Timber which it owns to any person without 

the need for processing the 1'imher. 

18.3 	If the Company sells Timber under clause 18.2 the Company must provide State 
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Forests with details in writing of the \'OlumC by log category of sales and the identity 

of the purchaser within 60 days after the end of each Year. 

	

19. 	SECURITY 

	

19.1 	State Forests may at its sole discretion require the Company to provide security for the 

purpose of ensuring the due and proper performance of the Company'shligations 

under this Agreement. 

	

19.2 	If State Forests requires the Company to provide security the Company must provide 

the security ('security') in the amount determined by State Forests which must not 

exceed a sum equivalent to 15% of the price of the Base Allocation in the first Year 

('secured amount'). 

	

19.3 	After the first Year, the Company must maintain the secured amount in an amount 

equal to the amount determined by State Forests for that Year provided the secured 

amount does not exceed a sum equivalent to 15% of the price of the Base Allocation 

for that Year. 

	

19.4 	If State Forests undertakes Contract Harvesting operations in any Year the secured 

amount may at State Forests sole discretion be increased by an amount determined by 

State Forests. The amount determined by State Forests must not exceed a sum 

equivalent to 1 5% of State Forests' costs for undertaking Contract 1-larvesting for that 

Year. 

	

19.5 	State Forests will give the Company written notice of any amount determined: 

1 9.5. 1 	under Clause 19.2 for the first Year; 

19..2 	under Clause 19.3 for any subsequent Year; 



19.5.3 	under Clause 19.4 it State Forests undertakes Contract I larvesting operations 

in any Year: and 

19.5.4 	any adjustment to or variation of the secured amount thai. may be determined 

by State Forests under the provisions of Clause 19. 

	

19.6 	The Company must adjust or vary the secured amount within 28 days cif the receipt of 

a notice from State Forests under Clause 19.5. 

	

19.7 	The security must: 

19.7.1 	be in the form of cash, bonds or inscribed stock issued by the Australian 

Government or the Government of a State or Territory of Australia, an 

unconditional undertaking (in the form set out in Schedule 6) given by a 

financial institution or insurance company approved by State Forests or in 

any other form approved by State Forests; 

19.7.2 	be lodged within fourteen (14) days of the execution of this Agreement. 

	

19.8 	If the security is not transferable by delivery, it nmst be accompanied by an executed 

transfer or other documentation sufficient to effect transfer of the security. The costs 

(including stamp duty) of any transfer or retransfer must be borne by the Company. 

	

19.9 	State Forests may at any time and without notice to the company, draw upon the 

secured amount to meet any loss or damages arising from the Company's failure to 

perform any of its obligations tinder this Agreement. 

	

19.10 	If State Forests draws on the secured amount under this Agreement but does not 

terminate this Agreement as a result of any breach, then the Company must provide 

additional security so that the secured amount is maintained at the level determined 



under Clause 19.5. 

	

19.11 	State Forests may suspend the Companys rights to take any Timber if the Company 

fails to lodge the security or to vary or adjust the secured amount within the time 

requi:ed by any notice to the Company under Clause 19. 

	

19.12 	State Forests must release the security to the Company within six months of the date 

of terniination of this Agreement if no money is then due to State Forests or any earlier 

date that may be otherwise agreed. 

	

20. 	FORCE MAJEURE 

	

20.1 	If the Company is prevented from taking or accepting Timber or from carrying on 

production of sawn timber by Force Majeure and: 

the Force Majeure was not caused by any act or omission on the part of the 

Company or any employee or agent of the Company; 

the Company had taken all practicable precautions to prevent the Force 

Majeure; and 

the Company has made all reasonable efforts to contain the effect of the 

Force Majeure; 

then the Company may apply to State Forests for suspension or modification of its 

obFgations under this Agreement to the extent that its ability to meet its obligations 

have been adversely affected by the Force Majeure. 

	

20.2 	Where the Company makes an application under Clause 20.1. State Forests will 

negotiate with the Company in good faith to review the Base Allocation taking into 
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account the functions and obligations of State Forests under this Agreement and the 

Act and the requirements for the Company to do all things practicable to mitigate the 

effect of the Force Majeure. 

	

20.3 	If State Forests is prevented from performing all or any of its obligations under this 

Agreement by reason of Force Maj cure: 

20.3.1 	the Company will have no claim against State Forests under this Agreement, 

to the extent that the non-performance is due to the Force Majeure; 

20.3.2 	if State Forests is unable to resume the performance of its obligations within 

a period of 12 months from the date of the occurrence of the Force Majeure 

or the date when the occurrence of the Force Majeure first became apparent 

(the 'relevant date') either party may terminate this Agreement by written 

notice. The right to give notice under this clause must be exercised within a 

period of 1 5 months from the relevant date and in this regard time will be of 

the essence; and 

20.3.3 	State Forests may allocate any Timber which is available to the Company 

and other persons in a manner which reflects State Forests functions and 

obligations under the Act and accords with any directions of the Minister. 

	

20.4 	A party affected by Force Majeure must give initial notice of the existence or 

occurrence of the Force Majeure as soon as is practicable to do so and in any case it 

must provide a more detailed notice within 28 days of the Force Majeure being 

apparent which provides clear details of the event or occurrence claimed as Force 

Majeure and setting out particulars of the likely effects of the event or occurrence in 

question. 

21. 	LEGAL RESPONSIBILITY AND LIMITATION OF LIABILITY 
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2 1 . I 	Whci the Company is prevented from taking Timber as a result of any breach of this 

Agrecinent: 

2 1 1 . 	by an act or omission of State Forests, then State Forests and not the State of 

NS\V will be the party, ifany. responsible to the Company for any loss 

suffered: or 

21.1.2 	by an act or omission of the State ofNSW, the State ofNSW and not State 

Forests will be the party, if any, responsible to the Company for any loss 

suffered: or 

21 . 1 .3 	by an act or omission or law of the Commonwealth of Australia, then neither 

State Forests nor the State of NSW will be in any way responsible to the 

Company for any loss suffered. 

21.2 	Where State Forests or the State of NSW is in breach of this Agreement by reason of 

any 11ilure to make Timber available or to supply or deliver Timber any loss suffered 

by the Company will be limited to any loss, damage or expense incurred by the 

Company as a direct result of the failure to make Timber available or to supply or 

deliver Timber under this Agreement and will not include any loss of profits or 

consequential loss. 

22. 	DEFAULT OR INSOLVENCY 

22.1 	If the Company or State Forests breaches or repudiates this Agreement, nothing in this 

Claise will prejudice the right of either party to recover damages or exercise any other 

rigl.t. 	 - 

22.2 	If the Company commits a material breach of this Agreement and State Forests 

considers that damages may not be an adequate remedy. State Forests may give the 
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Company a written notice to show cause. Material breaches include without 

limitation: 

	

22.2.1 	failing to take the quantities of Timber set out in Clause 6.2; 

	

22.2.2 	commencing any harvesting operations prior to receipt of a Harvesting Plan 

or a Plan of Operations in breach of Clause 8.2; 

	

22.2.3 	failing to take Timber as directed in breach of Clause 10.2; 

	

22.2.4 	failing to accept Timber in breach of Clause 12; 

	

22.2.5 	failing to make payments in breach of Clause 15; 

	

22.2.6 	failing to take out and maintain any insurance in breach of Clauses 16.2.3 or 

17.2; 

	

22.2.7 	failing to meet the requirements of Clause 16; 

	

22.2.8 	failing to provide security or to adjust or vary the secured amount in breach 

of Clause 19; 

	

22.2.9 	purporting to assign the whole or any part of this Agreement without the 

approval of the Minister in breach of Clauses 24 and 25; 

22.2. 1 0 failing to coniply with conditions imposed by the Minister pursuant to 

Clause 25 of this Agreement. 

22.3 	A notice under Clause 22.2 must: 
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22.3.1 	state that it is a notice under Clause 22.2 of this Agreement: 

22.3.2 	specify the alleged material breach: 

22.3.3 	require the Company to show cause in writing why State Forests should not 

exercise its right to terminate under Clause 22.4; 

22.3.4 	specify the time and date by which the Company must show cause (which 

must not be less than 14 days); and 

22.3.5 	specify the place at which cause must be shown. 

	

22.4 	If by the time specified in a notice under Clause 22.2 the Company fails to show 

reasonable cause why State Forests should not exercise its right of termination. State 

Forests may by notice in writing to the Company terminate this Agreement. 

	

22.5 	If the Company: 

22.5. 1 	informs State Forests in writing or its creditors generally that it is insolvent; 

22.5.2 	commits an act of bankruptcy; 

22.5.3 	has a bankruptcy petition presented against it; 

22.5.4 	is made bankrupt; 

22.5.5 	a meeting of creditors of the Company is called with a view to: 

(a) entering a scheme of arrangement or composition with creditors; or 
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(h) placing the Company under official management: 

22.5.6 	the Company enters a scheme of arrangement or composition with creditors; 

22.5.7 	a resolution is passed at a meeting of creditors to place the Company under 

official management; 

22.5.8 	the Company is placed under official management; 

22.5.9 	a receiver of the property or part of the property of the Company is 

appointed; 

22.5.10 an application is made to a Court for the winding up of the Company and not 

stayed within 14 days; 

22.5.11 a winding up order is made in respect of the Company; or 

22.5.12 execution is levied against the Company by creditors, debenture holders or 

trustees or under a floating charge. 

State Forests may, without giving a notice to show cause, terminate this Agreement by 

notice in writing to the Company. 

22.6 	If State Forests commits a material breach of this Agrecnent and the Company 

considers that damages may not be an adequate remedy, the Company may give State 

Forests a written notice to show cause. Material breaches include without limitation: 

22.6.1 	failing to make available the Base Allocation for each Year in breach of 

Clause 5; 
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22.6.2 	failing to process an application for an extension of this Agreement in 

breach of Clauses 4.2 and 25: 

22.6.3 	failing to process any application requesting an assignment of this agreement 

in breach of Clauses 24 or 25. 

	

22.7 	A notice by the Company under Clause 22.6 must: 

22.7.1 	state that it is a notice under Clause 22.6 of this Agreement; 

22.7.2 	specify the alleged material breach; 

22.7.3 	require State Forests to show cause in writing why the Company should not 

terminate this Agreement; 

22.7.4 	specify the time and date by which State Forests must show cause (which 

must not be less than 14 days); and 

22.7.5 	specify the place at which cause must be shows. 

	

22.8 	If by the time specified in a notice under Clause 22.6 State Forests fails to show 

reasonable cause why the Company should not exercise its right of termination, the 

Company may by notice in writing to State Forests terminate this Agreement. 

	

23. 	RESOLUTION OF DISPUTES - MANI)ATORY MEDIATION AND 

A RB I TRATI ON 

	

23.1 	Ifa dispute or difference between the parties arises out ofor in connection with this 

Agreement or concerning the interpretation or operation of any provision of this 

Agreement (except Clauses 11.3, 12.1 and 14) which cannot be settled by the parties 
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within fourteen (14) days. the parties agree that they must endeavour to settle the 

dispute or difference by mediation before having recourse to arbitration. The mediator 

must be a person agreed by the parties or failing agreement a party may request the 

Australian Commercial Disputes Centre (ACI)C) to appoint a mediator and the 

mediator will be so appointed. 

The mediator must conduct proceedings under this Clause in accordan6e with the 

Guidelines for Commercial Mediation of the ACDC. During the course of any 

mediation each party must be represented by a person having authority to agree to a 

resolution of the dispute. 

	

23.2 	In the event that the dispute has not been settled within twenty eight (28) days or such 

other period as agreed to in writing between the parties, after the appointment of the 

mediator, the dispute or difference must be submitted to arbitration. 

Any arbitration must be conducted by a person acceptable to the parties but if the 

parties are unable to agree to the appointment of an acceptable person within 

fourteen (14) days of one party giving the others a written nomination of a suitable 

person or persons, then a party may request the President for the time being of the 

Institute of Arbitrators, Australia, to appoint an arbitrator and the arbitrator will be so 

appointed. Any arbitration must be undertaken in accordance with, and subject to, The 

Institute of Arbitrators Australia Rules for the Conduct of Commercial Arbitration. 

	

23.3 	The Arbitrator or some person appointed on the Arbitrator's behalf may investigate the 

Company's and State Forests' affairs and accounts so far as may he necessary to assist 

the Arbitrator to determine any matter referred for arbitration. The Company and State 

Forests must give the Arbitrator full access to all accounts and papers necessary for 

that purpose and must afford the Arbitrator full information and assistance. 

23.4 	Any mediation or arbitration must be held in Sydney. NSW and either party may be 



represented by a legal practitioner. 

24. 	ASSlGNi1ENT 

24.1 	The Company may not without the prior approval of the Minister assign its rights and 

entitlements under this Agreement in whole or part to any person. 

24.2 	If the Company is a corporation, any change in control of the Company (or if the 

Company is a subsidiary, any change in control of its holding company) will be 

deemed to be an assignment of the Company's rights and entitlements under this 

Agreement. For the purpose of this Clause 'change in control' means control of the 

composition of the board of directors or control of more than 50% of the shares with 

the right to vote in general meetings of the corporation. 

2 4. 3 	If the Company wishes to assign the whole or any part of this Agreement it must make 

a written application to State Forests requesting an assignment and must provide all 

details and information concerning the assignee and the effect of the assignment as 

may be reasonably required by State Forests. 

24.4 	Upon receipt of any request for an assignment of the whole or any part of this 

Agreement, State Forests must process the application in accordance with Clause 25 

provided the Company has supplied any details and information required by State 

Forests under Clause 24.3. 

24.5 	The Company must ensure that any assignee executes all agreements and other 

documents which State Forests may reasonably require to record or effect any 

assign merit. 
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25. 	MINISTER'S APPROVAL FOR AN EXTENSION OR ASSIGNMENT 
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25.1 	State Forests must consider any application made in relation to an extension or 

requesting an assignment of the ' hole or part of this Agreement and recommend to 

the Minister the action that the Minister should take on the application. The Minister 

vil1 have regard to any recommendation of State Forests but is not bound by any 

recommendation. 

	

25.2 	The Minister may determine an application for an extension or requesting an 

assignment of the whole or part of this Agreement by granting the application (either 

unconditionally or subject to conditions of the kind set out in Clause 25.3) or by 

refusing the application. An application may only be refused on the following 

grounds: 

25.2.1 	the Company fails to satisfy such value added criteria as have been adopted 

by the Minister; 

25.2.2 	such grounds as may be prescribed by regulations under the Act; or 

25.2.3 	such grounds as the Minister considers relevant having regard to the need to 

promote a competitive timber industry and to prevent misuse of market 

power. 

	

25.3 	The Minister may impose (without limitation) the following kinds of conditions on an 

application for an extension or an application requesting an assignment of the whole or 

part of this Agreement: 

25.3.1 	a condition requiring the Company or any assignee to take action to comply 

with or satisfy value added criteria as have been adopted by the Minister 

25.3.2 	a condition requiring the Company or any assignee to prepare, and submit to 

the Minister, a business plan (designated business plan') setting out the 
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Companys or any assignees POLICIeS. Practices and procedures for the 

implementation or maintenance of any value added criteria: and 

25.3.3 	a condition requiring the Company or any assignee to furnish to the Minister 

(at the times and for the periods as the Minister may decide) information the 

Minister may require to enable the Minister to determine whether or not the 

Company or the assignee has satisfied or is complying with any value added 

criteria or is conducting its business in accordance with a designated 

business plan. 

VARIATION 

26.1 	This Agreement comprises the entire understanding of the parties. 

26.2 	None of the provisions of this Agreement may be varied, waived, discharged or 

released either at law or in equity, unless by the express consent of the parties in 

writing. 

INTEREST 

27.1 	In the event that the Company fails to pay any money due to State Forests when 

required to do so by this Agreement, interest will accrue on all unpaid money from the 

date of default until payment in full at the rate of interest per annum for the time being 

payable under Schedule J of the Supreme Court Rules (NSW). 

NOTICE 

28.1 	Any notice required to be served under this Agreement may he served: 
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in the case of the Company: 

[name. address. telephone and facsimile numbers of recipient I 

in the case of State Forests: 

[name, address, telephone and facsimile numbers of recipient] 

28.2 	The parties may change the address for service of notice from time to time by notice in 

writing to the other party. 

GOVERNING LAW 

29.1 	This Agreement is governed by the laws of New South Wales and the parties agree to 

the jurisdiction of the Courts of New South Wales. 

SEVERABILITY 

30.1 	If any provisions of this Agreement are held to be invalid, illegal or unenforceable by a 

Court or other tribunal of competent jurisdiction, the validity, legality and 

enforceability of the remaining provisions will not in any way be affected or impaired 

thereby. 

31 	GENERAL 

3 1 . 1 	A party terminating this Agreement as a result of a failure or default of the other party 

may only claim damages for any loss resulting from the failure or default if the claim 

for damages is not excluded under this Agreement. 

32. 	CONFII)ENTIALI1'Y 
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32. 1 	No part\' will disclose the contents or terms of this Agreement or any information or 

docunents received by it in connection with the negotiation of this Agreement or 

pursuant to the provisions of this Agreement without the prior written consent of the 

other parties, except to the extent that: 

32.1. 1 	the information is available to the public generally; 

32.1.2 	that party is required to make the disclosure by law or to make any filing, 

recording or registration required by law; 

32.1.3 	the disclosure is necessary or advisable for the purpose of obtaining any 

consent, authorization, approval or licence from any public body or 

authority; 

32.1.4 	it is necessary or expedient that the disclosure be made to any taxation or 

fiscal authority; 

32.1 .5 	the disclosure is made on a confidential basis to the professional advisers of 

that party (including any industry association) for the purpose of obtaining 

advice in relation to this Agreement or the enforcement of this Agreement 

or otherwise for the purpose of consulting those professional advisers; or 

32.1.6 	the disclosure is required or desirable to be made in pursuance of any 

procedure for discovery of documents and any proceedings before any 

court, tribunal or regulatory body. 
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IN \VFFNF;SS \Vhereot the pal -lies hereto have executed this Agreement as a deed the day and 

year 1rst hercinbelore \vrittcfl. 

the Conimissioner for Forests 	 ) 
have hereunto affixed the 	 ) 
Seal of the FORESTRY COMMISSION ) 
OF NEW SOUTH WALES 	 ) 
in the presence of: 	 ) 

Secretary 

THE COMMON SEAL of 	 ) 
) 

was hereunto affixed in accordance 	) 
with its Articles of Association in the 	) 
presence of: 	 ) 

Director 

Secretary 

SIGNED SEALEI) AND DELIVERED 
by THE HONOURABLE 
JEFFREY WILLIAM SHAW Acting 
Minister for Land and Water Conservation 
in and for the State of New South Wales 
for and on behalf of the Crown (hut not 
so as to incur any personal liability) in the 
presence of: 

Acting Minister for 
Land and Water Conservation 
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SCHEDULE 1 

Specifications (Clause 12) 



Base Allocation 

Indicative Quantities of Timber 
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SCHEDULE 2 

Base Allocation (Clause 5) 

Part I 

Part II 
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SCFIEDULE 3 

Plan of Management Areas 
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SCHEI)ULE 4 

State Forests' Code of Practice and Code of Procedure 
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SCHEDULE 5 

Price Schedule (Clause 14) 

Part I 

Part II 
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SCHEDULE 6 

Ap)r0ved form of Unconditional Undertaking (Clause 19) 

At the request of .  ........................................ ACTN ......................................('the Company) 
and in consideratjon of .State Forests ........................................................('the Principal') 
accepting this undertaking in respect of the Hardwood Timber Term Agreement for 

....................................................('the Agreement') 
...............................................ACN.....................('the Financial Institution') 

unconditionally undertakes to pay on demand any sum or sums which may from time to time be 
demanded by the Principal to a maximum aggregate sum of $.............................................. 

( ...... . .......................................................................................................................................... ). 

The undertaking is to continue until notification has been received from the Principal that the 
sum is no longer required by the Principal or until this undertaking is returned to the Financial 
Institution or until payment to the Principal by the Financial Institution of the whole of the sum 
or such part as the Principal may require. 

Should the Financial Institution be notified in writing, purporting to be signed by a delegate for 
1-1 

and on behalf of the Principal that the Principal desires payment to be made of the whole or any 
part or parts of the sum, it is unconditionally agreed that the Financial Institution will make the 
payment or payments to the Principal forthwith without reference to the Company and 
notwithstanding any notice given by the Company not to make payment. 

Provided always that the Financial Institution may at any time without being required so to do 
pay to the Principal the sum of$.................................................................................................. 

( .................................................................................................................................................... ) 

less any amount or amounts it may previously have paid under this undertaking or such lesser 
sum as may be required and specified by the Principal and thereupon the liability of the Financial 
Institution hereunder shall immediately cease. 

This undertaking will expire on the ............day of....................19 ............... 

DATEDat ..................this ........................day of.......................19 
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SCFIEI)ULE 7 

Inter un Price h)rIflula 



info at Dec rnber 

ALL COMPARTMENTS WITH ACTUAL YIELD INFORMATION .VAILABLE AT DECEMBER 1996 

Kim Yeadon (November) refers to a review of around 7() compar1menl with an overall result 

within 5% of actual ' icids. 

The are 70 comparlments with this result listed in \ttachment 1 to a document by SFNSW printed 

in September 1996 as "Comments on \ppraisal of Reliability of State 1.rests' Wood resources Study' by Dailan Pugh" 

At the 1mw of printing of this document there were in fact 104 compar ments that could have been referred to. 

The overall result of the comparison of WRS estimates and actual y .1ds was 13 11,10 ovetestirnation by WRS 

when all compartments were included. 	Not 5"/o. 

In early December, SFNSW HO sought further Actual Yield data fron the Districts. 

From documents ohta;ned under FOI there were 118 compartments potentially able to be used for comparison of Actual Yield 

with Wood Resource Study estimates 

The NOTES below detail identified problems with data accuracy. 35 these compartments cannot he relied upon. 

There was information on 83 compartments that could he reasonably sed to compare Actual Yields 

with Wood Resource Study Quota Sawlog estimates 

The WRS overestmiahon was 21% when only the most certain compai tment inforinaon was used. 

SFNSW, if they took a pre-cautionary approach, should have advised their Minister that 

the WRS could he overestimating the actual yield by 21%. 

That is, there is quite possibly only 79% of what the WRS estimates really available. Not 95%. 

Pi 	1 

. 	
. 
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PROPOSED HARDWOOD TIMBER TERM AGREEMENT 

MEMORANDUM OF ADVICE 

The Forestry Commission of New South Wales proposes to enter a number of contracts 

with various timber companies whereby the Commission will sell and the companies will 

purchase identified timber for a price to be calculated in accordance with a prices schedule 

in the contracts. The timber is to be supplied under the contracts either by permitting the 

companies to harvest, or by the Commission engaging independent contractors to 

harvest, the timber from identified State forests. The Commission promises to grant 

timber licences to enable the harvesting of the identified timber. 

The question upon which I am asked to advise is whether the Commission has power to 

enter such an agreement having regard to the provisions for the payment of a royalty 

under ss.30A and 30B of the Forestry Act 1916. 

Section 30A requires the holder of a timber licence to pay a royalty for timber taken in 

pursuance of the licence. The amount of that royalty is the amount determined by the 

Commission under s.30B. 

On its face, the proposed form of contract does not suggest that the price to be paid for 

timber sold under the contract is the same as the amount of royalty which might have 

been determined by the Commission for that timber or timber of that class. I am unaware 

whether there is extrinsic evidence as to the relationship, if any, between the contract 

price and any determined royalty. 

If the contract price is distinct from the determined royalty, and the effect of the contract 

is to require the company to pay the contractual price only and not any royalty for timber 

taken pursuant to a timber licence, the contract would be unlawful. The Commission 

cannot enter an agreement which enables the avoidance of statutory requirements, in this 

case the requirement to pay royalties under s.30A. 

N J PRESTON 

SELBORNE CHAMBERS 

20 DECEMBER 1996 
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Extract 

STATE TIMBER RESOURCES 

Mr Cohen asked the Attorney General, and Minister for industrial Relations representing the Minister for Land and Water 
Conservation - 

Will the Minister advise the House if it is true that State Forests has advised the first operating harvesting advisory boards on the 
north coast that no timber is left to log outside the moratorium forests in the Murwillumbah management area; by February next year 
nothing will be left to log outside the moratorium in the Urbenville management area; and by the middle of next year only 
moratorium areas in the Casino management area will be left to log? 

Are Bulahdelah and Tenterfield management areas in a similar situation? 
Is it true that by the end of next year at least Coffs Harbour and Dorrigo management areas will be in the same situation? 
How will the Government ensure that it fulfils the commitment made to the timber industry for the 10-year timber agreements? 

Answer - 

(I - 4)The Government has identified the Interim Deferred Forest Area (IDFA) as the area from which, as a result of Comprehensive 
Regional Assessments, additional reserves may need to be created to establish a comprehensive adequate and representative reserve 
system. 
In accordance with the Government's decision State Forests is making every effort to meet the Government's timber supply 
commitment from outside the IDFA. However, where there are no alternatives harvesting will be permitted in the IDFA and the 
Harvesting Advisory Boards will advise State Forests on the selection of areas within the IDFA on a least sensitive area basis and 
taking into account the local community's interests. 
In the short term the need to harvest timber in the IDFA will be influenced by the extent to which timber can be transferred between 
management areas to balance surpluses and deficits and the impacts which conditions of regulatory approvals have on the volume of 
timber harvested from outside the IDFA. There are areas of regrowth forest outside the IDFA which are approaching a suitable size 
for harvesting to meet commitments. This will reduce the need to harvest in the IDFA in the future. 
State Forest and the National Parks and Wildlife Service are currently in the process of preparing a Plan of Operations for harvesting 
in the first six months of 1997. Current indications are that, during the period, as few as seven IDFA compartments will be required 
for harvesting rep-esenting only a small proportion of the operations planned across the State. Access to IDFA is likely to only be 
required in the Urbenville and Murwillumbah Management Areas. The North East Harvesting Advisory Board has approved 
harvesting in several IDFA compartments and it is currently evaluating the timber supply situation in the Murwillumbah and 
Urbenville Management Areas. 
The Government has taken a number of measures to ensure that it is able to meet timber supply commitments. 
These include: 

_setting the timber supply agreements at 50% of the supply levels that existed under the previous Government. 
_abolishing the arbitrary supply boundaries to allow flow of timber from areas of greater supply to those where supply is more 
restricted. 
_bringing areas of privately owned forest into production either by joint venture arrangements, purchasing harvest rights or 
purchasing land. 
_aceess to Interim Deferred Forest Areas in limited circumstances after consideration by a Harvesting Advisory Board where no 
alternative is available. 
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FORESTRY POLICY 

Mr Jones asked th Treasurer, Minister for Energy, Minister for State and Regional Development, Minister Assisting the Premier, 
and Vice-President of the Executive Council, representing the Premier, Minister for the Arts, and Minister for Ethnic Affairs - 

Is it true that th Government is about to sign contracts with timber companies which will guarantee that almost all the old growth 
forests under moratorium in northern New South Wales will be logged and not placed in national parks as promised by the Premier? 

Would this not make a mockery of the Premiers claim that he is saving the old growth forests? 
Is the Premier aware that he is about to be betrayed by State Forests? 
Will the Premier step in and take charge of what is rapidly becoming a farce? 

Answer - 

(I - 4)Thc Government announced its decision on the next stage of the implementation of its forestry policy on 23 September 1996. 
The decision is a comprehensive and integrated package of initiatives and an outcome which balances the many competing interests 
of forestry reform. The announcement included a number of unprecedented initiatives to enhance the level of protection of old 
growth forests in NSW. 
As a result of the Government's decision, nine new national parks and one nature reserve arc being created including the 90,000 
hectare South East Forests National Park promised in the Governments 1995 Nature Conservation Policy. The protection of 
wilderness will aho be greatly increased in accordance with the Governments pre-clection commitments. Twelve new wilderness 
areas will be declared totalling 153,430 ha and $5 Million will be provided to establish the Dunphy Wilderness Fund. 
The Honourable Member would be aware of the Bill recently passed by this House for the revocation of nearly 240,000 hectares of 
State forest and its reservation as a National Park. A large proportion of this area contains old 
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growth and wilderness forests. 

The final stages of the creation of the Comprehensive, Adequate and Representative Reserve System, to which the Government is 
committed under he National Forest Policy Statement, will be implemented following the completion of Comprehensive Regional 
Assessments (CRAs) in association with the Commonwealth. These CRA5 are currently underway in NSW and are being coordinated 
through a joint Commonwealth/State/stakeholder steering committee. 
In addition to the expansion of the reserve system outlined above, other forest values such as old growth, rainforest, rare forest types 
and endangered s2ecies will be protected during logging operations by the implementation of conservation protocols which have 
been developed by the National Parks and Wildlife Service and State Forests in consultation with stakeholders. 
The Government also decided to grant five year tradeable term agreements to current holders of annual licenccs for quota sawlogs, 
with an option for renewal for a second five years, subject to: 

_a supply level of 50% of 1995/96 allocations for both five year periods; 
_criteria for v.slue-adding (currently being prepared by the Minister for Land and Water Conservation) and other commercial 
criteria being met in the first five years, prior to the agreements being renewed for the second five years. 

The Government is confident that the supply required under term agreements will be met and has taken a number of measures to 
achieve this aim. These include: 

_setting the agreements at 50% of the supply levels that existed under the previous Government. 
_abolishing the arbitrary supply boundaries to allow flow of timber from areas of greater supply to those where supply is more 
restricted. 
_bringing areas of privately owned forest into production either by joint venture arrangements, purchasing harvest rights or 
purchasing land. 
access to Interim Deferred Forest Areas in limited circumstances after consideration by a Harvesting Advisory Board and where 

no alternative is available. 
The September 23 announcement represents another major step forward in the Governments drive to resolve the conflict over our 
native forests, establish a comprehensive, adequate and representative reserve system and to create a vibrant native forest industry 
which generates employment opportunities and boosts regional economies. 

a 
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FORESTRY POLICY 

Mr Cohen asked the Treasurer, Minister for Energy, Minister for State and Regional Development, Minister Assisting the Premier, 
and Vice-President of the Executive Council, representing the Premier, Minister for the Arts, and Minister for Ethnic Affairs - 

(1)Sincc the Government now plans to issue 10 year resource security contracts by the end of this year, will the Premier now admit 
that his Government has abandoned his written pre-election promise contained in labor's forest policy that: 

Upon completion of Regional Forest Agreements, a Carr Labor Government will guarantee a long-term timber supply in return 
for definite commitments from the industry to invest in value adding and downstreaming, the upgrade of plant and equipment, 
and investment is plantations? 
If so, why has the Premier permitted a published labor policy to be abandoned? 
If not, what spccific guaranteed contractual commitments for value adding will be obtained from the timber industry before 

contracts are issued upon the completion of the regional forest agreements? 

Answer - 

(1 -3) The Government announced its decision on the next stage of the implementation of its forestry policy of 23 September 1996. 
The decision is a comprehensive and integraed package of initiatives and an outcome which balances the many competing interests 
of forestry reform. The various initiatives involved arc complementary and the successful implementation of the package as a whole 
is fundamental to achieving the Government's dual objectives of protecting high conservation value forests and establishing and 
maintaining an ecologically sustainable, high technology sawlog driven timber industry. 
The implementation of this package will provide a more stable operating environment to allow the completion of Comprehensive 
Regional Assessments (CRAs) in association with the Commonwealth, under the National Forestry Policy Statement. The CRAs will 
form the basis for Regional Forest Agreements which will include the creation of the Comprehensive Adequate and Representative 
Reserve system and mechanisms for the ecologically sustainable management of other forested areas. 
Five year tradeable term agreements will be granted to Current holders of annual licenees for quota sawlogs, with an option for 
renewal for a second five years, subject to: 

_a supply level of 50% of 1995/9 6 allocations for both five year periods; 
_criteria for vaiue-adding (currently being prepared by the Minister for Land and Water Conservation) and other commercial 
criteria being met in the first five years, prior to the agreements being renewed for the second five years. 

The timber industry has been subject to significant reductions in supply in recognition of the need for the increased protection of 
environmental values. However, some certainty is essential to provided industry with the incentive to invest and to enhance regional 
and rural employirent. The renewal of term agreements for the second five years will provide the mechanism by which government 
can ensure that industry meets its commitment to value adding. 

Q 	5't'1l 
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ENVIRONMENTAL TRUST FUNDS 

The Hon. M. R. EGAN: On 5 December 1996, the Hon. I. Cohen asked me a question without notice 
regarding environmental trust funds. The Minister for Land and Water Conservation has provided the 
following response: 

It is not the case that the Government has instructed the Auditor-General not to audit the money spent from the funds for the 
purposes of rcstruc'.unng. 

Section 12 of the Forestry Restructuring and Nature Conservation Act requires the audit under the Public Finance and Audit Act of 
the accounts relatirg to the Funds established under the Environmental Trusts Acts to include "an audit of the payments made from 
the Funds under this Act". 

As the Trusts are listed on Schedule 2 of the Public Finance and Audit Act 1983, it is the opinion of the Government (and one 
endorsed by the Auditor-General's office and Treasury) that the requirements of section 12 of the Forestry Restructuring and Nature 
Conservation Act would be met by the annual audits of the three Trusts. 

The accounts relating to expenditure of Trust funds for the purposes of restructuring the native forest industry in NSW will therefore 
be audited on an annual basis as required under section 12 of the Forestry Restructuring and Nature Conservation Act. 

Clearly the Government has not broken its promise of accountability. 

As the Hon. I. Cohen correctly observed, the Minister for Land and Water Conservation is on the public record as saying that; "it is 
my opinion, and the opinion of the Government, that the legislation (FR&NC Act) has considerable accountability mechanisms 
Such expenditure is to he subject to full accountability. The person who will he ultimately responsible for that accountability is the 
Auditor-General." 

As the Minister for Land and Water Conservation has already pointed Out, accounts relating to the expenditure of Trust funds for the 
purposes of restructuring the native forest industry of NSW will be audited in accordance with section 12 of the Forestry 
Restructuring and Nature Conservation Act. 

It is clear therefore that there has not been, nor will there be, any breach of the Forestry Restructuring and Nature Conservation Act. 
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Log Supply During C1&A 

L, Grfton Diset thee are siicienX compu=con oWLide the Deferred 

Aeas for the M ConsUvItiot 0u1ome to keep logging opcacrns goiJg at 

70% of curtent rst for ar least thrte yars. 

Hec.aU$e this j.s not uec.esazi1y the cie for a4joining Disthcts (e.g. orrigo) 

Grafton w;1d probzbly be e,cpctzd to ct AT a sigher are (the 10% being 

the averise for all of N2). We prubaby sustain the higher rate ki 

thz= years however at the en4 of three years is all deferred areas hcwc 
15 

years. 

The key figwtt in the matheirthtic5 is the differeGe bevwecn longer term 

sustained yield and ciet tate of cut. If long err su5t*ie4 yield is 28 1/4 

(caserrion tceine) aod we c'..0 at 70% for 3 years, then we b.vc over 

cut by 4.5 yenrs sustained yield. 

If we ey,.amirie the impact Off a 15 year cutting cycle, then we w01 have cut 

50% of the iS year suined yi,-Ii in the 5rit tbrft years, giving a sustained 

yield for the reaifling 12 years of 11.5% of currtt et. if Gtiftoii Din4ct 

cutS at a rzte of 100% for Th= years ta help our neighbours out, then we 

will only have aisti.ied yield of 10% for the remaining 12 years. This is 

not aeprable from a su.stai.nable h vestz; perspective. 
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Project5: Review of Wood Resources Study 
/ 

iSSUE 

The Wood Resources Study (WRS) was the tool used in the Interim Assessment Process (lAP) to calculate 
the sustained yield of that area of State forest not included in a Deferred Forest Area (DFA). 

The use of the WRS in the Interim Assessment Process (TAP) is outlined and associated issues are 

discussed. 

BACKGROUND 

The WRS was designed as a tool to enable the growth and yield of State forests to be predicted and 
optimised at management area level but building up from subdivisions of compartments (called resource 
units) which form a logical basis for growth and yield prediction. This permits the ready inclusion or 
otherwise of both compartments or part compartments in a Deferred Forest Area (DFA) and calculation of 
the sustained yield of the State forest area not included in the DFA. 

The WRS was conceived and built within a time frame of around four months. The full development of a 
model which incorporates the accuracy and flexibility that is desired in scheduling future yields from native 

forests 
would ncrmally take at least two years, largely because the prediction of growth within the almost 

infinitely variable species associations, site conditions, growth stages and historical influences is a science 
that is still largely in its infancy. As a consequence, simplified approaches were used for assessing growth 
rates, predicting extractable volumes, scheduling the timing of harvests in individual stands and tracking 

log size, log quality and species mix. 

Notwithstanding these simplificatiOns. the WRS gave objective and in most cases logical and predictable 
responses to changes in the resource base under various DFA options. This capability did not exist in State 

Forests prior to development of this model. 

DISCUSSION 

High Value Products vs Quota Sawlogs 
Data gathering for the WRS began in November 1995. At that time, the intention was to track the volume 
of high value, low value and pulpwood products as three separate product categories. High value products 
included products other than quota sawlogs, in particular veneer logs, poles, piles, girders and high value 

small sawlogs. 

he lAP assessed the impact of various DFAs on supply of quota sawlogs. The consequences of predicting T  
the volume of high value products rather than quota sawlogs was initially believed to be minor, but proved 
to be significant in some management areas. This required that the volume of high value products 

ted to filter out the quota swlogs from all high value products. predicted by the WRS needed to be correc  

The assessment of high value products focused on current stands, the bulk of which are derived from 
regrowth rather than light selectively logged or unloged mamre/overmature forest. As a consequences the 
proportion of the total yield comprising high value products other than quota sawlog will be higher than 
was the case in past operations. Nonetheless, historical data were usd to derive filter factors for quota 
sawlogs, including data from the last ten years of operations in most cases, to provide an objective if 
undeniably conservative tilter for quota sawlogs. The volume of quota sawlogs is likely to be over- 
estimated for the VarIOUS options reported, particularly in those management areas in which regrowth 
stands form the hulk of the supply area for high value products. 

11 
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Standing Commercial Volume 

The importance o using immediately harvestable commercial volume  (the so-called CHAR VOL variable) 

as a tool to track approximate impact on sustained yield for various DFA options became apparent at an 
early stage of the negotiations. Standing commercial volume was assessed not on the basis of what is 

present in the compartment but rather on the volume of high value products which could be harvested under 
current regulatory mechanisms (EPA and NPWS licence condtions etc). Error boundS for these estimates 
were provided as part of the stakeholder information. Reporting of CHAR VOL was refined during the lAP 

negotiations. 

Other WRS Data Layers 
The incorporation of two other layers, namely contribution to sustained yield during the transition period 
and compartment Wood SustainabilitY Index (CWSD, providd additional data on which to base selection 

rules to assist the process of "winding back" from the full conservation option 

These layers did not always provide consistent responses to windback options. This reflects the difficulty 
of defining a single measure that captures both the short term and long term contribution which can be 
made by individual compartments to sustained yield. Further work is needed to attempt to define a single 

measure or index, somewhat akin to an irreplaceability index. 

Model Performance 
Discussions with representatives of other forest services prior to the lAP negotiations indicated that no 
other State had a tool equivalent to the WRS for predicting growth and scheduling yields from sub-
compartment level. Yet such a tool was a fundamental requirement of the LAP negotiations. 

For this reason, it should not be surprising that the model was not as flexible as was desired, nor did it 
provide as much detail as was sought on issues such as lo size distribution and species mix. Further, the 
turn-around time for assessment of sustained yield was considerably slower than desirable for some 

negotiation areas. 

Given these limitations, the model worked remarkably well under highly variable conditions and forest 
types and with highly variable numbers of resource units. in most cases, reductions or increases in 
resource base produced logical and believable decreases or increases in sustained yield calculations. 

In some areas, particularly QueanbeyanlBadia, model response to changes in resource base were rather less 
predictable. This response is believed to be due to the very slow growth rates in that area and the multitude 
of options for a pattern of harvesting. Such unpredictable reactions were the exception rather than the rule. 
Further, most unpredictable reactions comprised increases in sustained yield that were smaller than 
expected for a given resource base, or which produced a minor (100 m 3  p.a.) decrease in sustained yield 

despite an increase in resource base. While unfortunate. the latter reaction reflects the vide range of 
harvesting choices in many areas and the effects of averaging yields over, in most cases, 25 years. Such 

fluctuations are well within the error bounds of the model. 

Error Bounds 
Precise error bounds could not be given to sustained yield estimates from the WRS, as insufficient time was 
available to track and assess the interaction of all sources of error from data through to prediction. It is 
estimated that the final prediction of sustained yield has error bounds in the order of ± 15-20 percent but 
this cannot be demonstrated objectively. This error bound estimate is a separate issue to filter factors for 

quota sawlogs. 

There has been limited opportunity to compare WRS estimates with actual yields, given the short time 
frame between WRS development and the present. Nonetheless, the following table provides an indication 

of performance. 
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Management 
Area 

State 
Forest 

Cpt. WRS 
CHARVOL 

(m') 

WRS Quota 
Sawlogs 

(rn') 

Actual 
Quota 

S logs (rn') 

Actual 
Small Logs 

(rn') 

Actual 
pol/pile/ 
girders (m' 

	

Actual 	Est. Final 

	

Total 	Quota S'log 

	

(m') 	Total (rn') 

Bulahdelah 294 54 926 769 400 78 0 478 500 

Wyong 924 182 896 708 365 11 0 376 400 

Wyong 924 183 333 263 568 22 80 670 630 

Chichester 292 78 461 438 300 3 0 303 300 

Chichester 292 80 577 548 2875 96 0 2971 2875 

Chichester 292 81 696 661 82 3 0 85 83 

Kendall 184 38 1605 1509 1531 309 229 2069 1531 

Kendall 475 3 .4491 4222 987 174 7 1168 987 

Kendall 475 9 900 846 2313 771 162 3246 2313 

Win2ham 285 12 725 703 1094 97 
354 

0 
7 

1191 
1928 

1094 
1567 

Wingham 285 15 688 667 1567 
368 84 0 452 410 

Wingham 285 49 200 194 
1645 1480 741 2 2223 1850 

Taree 298 
52 

6 
207 

2193 
3026 2663 2782 411 71 3264 3480 

Coopernook 
470 75 2343 2038 4145 0 0 4145 4145 

Kempsey 
Kempsey 470 76 2985 2597 184 0 0 184 185 

TOTAL 23045 20471 21041 3154 558 24753 22350 

The final column pro-rates the actual quota sawlog yields for the proportion of the compartment harvesting 

that is complete. 

that individual yields may vary significantly from that predicted as a consequence of the 
This table shows 
averagTng process used in the WRS. However, the WRS prediction of quota sawlogs (with the filter 

factors used in the lAP) was only 8.4% below the overall estimated actual yield of quota sawlogs. 

Future Development 

The WRS represents a significant milestone in development of tools for forest resource management. It 
provides an essential basis for building the detailed resource information required for a progressive value- 

adding native forest industry. 

Development of the WRS for more effective use within the CRA process will focus on: 

• 	partitioning the standing volume into commercial and non-commercial components by size and quality 

class, to more effectively track individual log products; 

• 	effectively tracking species mix; 

• 	allowing the cutting cycle to vary more widely than the existing model; 

• 	refining the growth model by forest type, structure and Site condition; 

• 	refining the impact of various harvesting options on subsequent growth and yield; 

• 	increasing the sensitivity of the model to small changes in the resource base; 

• 	assessing the impact of various price models on outcomes; 

• 	substantially decreasing model execution time. 

Conclusion 
There are some deficiencies in the WRS in accurately predicting the sustained yield volume of quota 
sawlogs under a range of DFA options, particularly associated with errors in base data and prediction of 
growth and yield and in the estimation using historical filter factors of the proportion of high value 
products comprising quota sawlogs. Nonetheless, the WRS has provided an objective, defensible and 
generally logical solution to the required task of predicting the volume of quota sawlogs under DFA optionS 

designed to meet specified targets. 
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In the time frame available only brief ccnnmt is possible. 

It would be possible to supply timber for thrcc years to industry at the  70% 
of 1995 aIlor.in level whilst keeping out of the conservation option 
comparnts. Mcwever this  would not be possible if the Old Growth 
Protco1 and rctriczivc N1'WS Scczion 120 licenee condion.s also apply. 
In this event the 50% or 30% wood rerrce allocation would need to be 
applied. 

Despite being available under IA?, other compaus i.e. Guunengeny 
2150 continue to be not available through 1ocI protest action or ministerial 
direction. 

To achieve the above objective apazions would ri to be coneentrated on 
wingar State Forest. This would include the harvesting of Immature timber 

and supply of species to industry irrespective of their order requirtents. 
There would also be considerable adincmal log haulage invulv. 

There are few areas currently approved under this option so all sawmills, 
under prenr licensing requirements wcui4 be subject of up to a six month 
hiatus of Stare Forest log supplies. 

At the end of the  lAP process most nnr-congervar.ion eomparenzs would 
have bei subject to log harvesting. The cpthrn then available for the 
government would be a MI diet of Conscrvarthn Valuev comparent 
or no more tirrIbtr supplies to industry. 
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It is possible to operate for up to three years from available compartin 
subjea to lifting of other ccmstrainxs. Rwever th.i5 ccih1 be at the expeoise 
of the itauve tbre& timber industry after the complion of thig period. It is 
not clear whether total wood resourcing frutn these areas would be 
economically practicable to industry. 
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AIDis,p(t Forester 

4th11Y 1996 
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NORTHERN REGION 

Tony O'Hara 
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Log Supply During CRA 

In Grafton Disnict, there are sufflcieiX compart mean outside the Deferred 

Areas for the full CcriservatiO outcome to keep logging operations going at 

70% of cwTeflt rate for ax least three years. 

Because this is not necessarily the caSe for adjoining Disnicts (e.g. Dothgo) 

Grafton wculd probtbly be expected to cut at a higher Rare (the 70% being 

the  average for all of N2). We could probably sustain the higher rate for 

three years, however at the end of three years is all deferred areas become 

reserves, then we would have vex' little left to harvest in the next 10 to 15 

years. 

The key figure in the mathemalics is the difference between longer term 
sustained yield and current tale of cut. If long term su.stained yield is 2% 
(r'atiort cutcrnc) and we cut at 10% for 3 years, then we have over 

cut by 4.5 years sugtained yield 

If we examine the impact over a 15 year cutting cycle, then we will  have cUt 

50% of the  15 year susined yield in the first three years, giving a sustained 

yield for the reulaLfl1flg 12 years of 17.5% of current cot If Grafton Disnicz 

cuts at a rate of 100% for three years to help our neighbours out, then we 

will on)y have a sutaied yield of 10% for the raining 12 years. This is 

not ac.ceptahle from a sustainable harvesting perspective. 
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From 

No of Pages inciuding this c3ver page) File No 23 

Message 

Tony, 
As discussed herewith the infoimation as best I can collate it in 

the absence of the Marketing forester. The 1985 Dorrigo management 

plan prescribed a strategy of cutting through the old growth forests of 

Chaelundi until about 2012 and then returning fully to the regrowth 

fcres with some thinning of the regrowth forest occurring during the 

old growth cut out. The governments moratorium on old growth 

logging in 1 990 saw all quota operations within the District move into 

the regrcwth forest at the original oid growth" sustained yield of 

g.120 cubic metres per annum and this level of cut has been 

maintained in the regrowth forests to this day in the forlorn hope of 

metime returning to the old growth resource. Hence for the last six 

years we have been cutting at an unsustainable rate in the regrowth 

forests. 20 years before they should ha'e been heavily cut. 
AccordifllY the growing stock resources of the rerowth forest have 

been seriously depleted which is indicated by the difficulties which 

have now become apparent in supplying commiUefltS from a very 

rstricied forest area. 

Because the G I. Briggs qucta has been terminated as at the 30:696 

and the two remaining Boral quotas reduced by 30%. the current base 

Quota commitment is 27958 metres. Additio: to this is a undercut 

from 95.96 of 5812 metres. giving a total commitment from Dorrigo 

\ n 1996.7 of 33.770 metres. Additional total Co iflne5 horn 

-. Hbr. and Grafton MAS respectively are 1525 rnete nd 2797 

mr h followiig years the quota commit.ents should he DorrigO 

T" . metres Coffs 1745 metres. and Grañon 6000 met:es jNote: 

-ie Grafton figure ned to b checked as it depends :. 
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negotiationS with Grafton district and the Sales Manager in 

conjunctiOn with the customers. Dorrigo district owns 26000 

hectares of Grafton MA.) 

This Cives a total quota volume required for the next three years of: 

Dorrigo MA 	 89,686 cubic metres 

Grafton MA 	 14797 cubic metres (SEE ABOVE) 

Coffs MA 	 5013 cubic metres 

The Dorrigo district section of Coffs MA is oni about 5000 hectares 

total and most of it is plantation, a large part was burnt severely in the 

Bobo fire and the remainder is 50% rainforest. The WRS indicates a 

st3ndin! available volume outside the conservation option of 

approximately 9000 mees. With reductions due to EPA and fauna 

licensing this is likely to just meet the required 50 00 metres. 

In Dorrio MA there is about 10.000 mees available from current 

areas and areas where harvesting plans have been submitted for 

approval and which are outside the conservation option. Beyond this I 

have reviewed all the areas which are within the Management area and 

which are available to log under the conservation option. Using the 

\VRS volumes. all of these areas are estimated to yield a total volume 

of 22.500 metres. However there are likely to he very significant 

reductions in volumes for some of these due to Hastin gs River Mouse 

prescriptions which could see the volume reduced by 20%. Hence the 

volume available will be about 18.000 metres. This gives a total 

available volume from the MA of 28000 cubic metres from July 1 

1996. 

in Grafton MA ott the infonriation supplied to Andrew Lugg by 

Flavio. the Compartment 50. 51, and 52 volumes need tobe removed 

as they are within Dox-rizo MA anyway while the current operations in 

Cpts iii. 114. 191. and 192 are already 50 1116 complete and hence the 
volumes should be reduced to a total of 8000 metres. 

AddiTional to this 8000 cubes and outside the conservation option, the 

\VRS indicates that there is another 62,000 metres of standing volume 

in Grafton MA This number needs to be re±..ced by an estimated 
200,; to account for losses due to fauna and EPA restrictions. These 

areas are prime koala habitat and add itionaUv there are si2nificant 

•1' 
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assuming no restrictions from the cuirent DFA, this leaves a volume 

of 50.400 metes as being theoretically available. 

To summarise the above, for the next three years, ignoring the 

current DFA and operating only in compartments available under 

the conservation option, the following is the picture:- 

Quota Available 

an din 

CoffsHarhourMA 5015 5000 

Dorrigo MA 89686 28000 

OraftonMA 14797 50400 

Ttal Volumes 109498 83400 

Of course the above scenario does not leave much in th way of growing 

stock for 2rowing forward into the next cutting cycle, le. it is totally 

unsustainale and very poor forestry. I guess you knew that  anyway 

I trust that this helps answer your query. 1 havet't gone through these 

numbers to look at when we run out of volume in the various MKs is I 

indicated in the last report. if r.eeded you couid cclate these yourself 

easy enouc± by uSin2 average monthly cuts. 

Regards. 

z 

jJABall 

DF, Doirigo 



5 	I 	A 	5r 

FORESTS 
NOT,%P.W REGION 

96 13: 2 	5066 57243 	 - 

V 	URGENT 

To FOREST PLNNIN3 AND NVONMENT 

Attention 

-- 

TONY Ol-jARA Date 

------ 

0/7i96 

- --.---- -.- 	 -- 	- - 

Our Fax 066 572543  
Your Fax 

-- 

PhOI1 066 572083 
From JOHN BALL 

-- 	

-- 

No of Page.s 1 (ircudn9 this cve 	a;e) File No 2390  

Message 

Tony, 
Re the FAX that 1 sent to 'iou a short while ago 1 

have just realised that the standing quota available figures 
need to be multiplied by 0.88 filter factor as they will 
include volumes of thinnings, veneer and poles piles and 

irders. Because of the move from old growth to regro'Kth 
logging this will he a conservative number, ie. there will be 

more thinnings from current and future operatitD1S than is 
indicated in the filter factor which is an average of 10 yes 

of data. five of which were pretty much totally old growth 

logging. Scrry to complicate things funher, 
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Sustained Yield Estimates 

A 

7 - 

Central 

To 

The recent reques: to supply updated sustained yield estimates and their basis/relationship 

in/to WRMS needs some more information as regards what went into WRMS for District. 
and this is spelt out below. 

I. MORISSET 

I am not clear -on what went into the "second" run, but the original data for resource units 
was not based on generalized look-up tables (eg all SG in Pokolbin has these volume 
values/all in Watagans, these). 

Eacli"resource unit was reduced in "area" terms to 90% to take account of areas taken up 
by roads and dumps etc and the losses due to inaccessibilities caused by cliffs (see notes 
for reference 3 in the WRMS definitions), ie a bit more than most Districts 

At HO in the final stages, a reduction for EPA/filter strips and Section 120 effects was 
needed. A reduction of a further 5% (to 85% overall) was decided on, based on 
information from the District previously collected but not used by HO. 

BULAHDELAH 

The volume data was based on look-up tables, based on forest type/logging history. 

Reductions as per reference 3 were given by these combinations as well (eg 95, 90, 85%) 

but apparently include some allowances for EPA/fauna type reductions. These were to be 
reduced, initially by 15% but, at the. last HO run, this may not have occur -red. In fact, m 
most recent file shows that they were reduced by 19% which was to be the "full" figure 
for all remain.ng  Districts, not a further reduction. The District is thus over-reduced. 

ALL OTHERS 

Standard reduction was gross to net area by a 5% reduction in the collected data. Before 

final HO runs these were to be reduced by a further 15% or a total of 19% overall, based 	 - 
on best figures available (Wauchope) for EPA etc losses.  

DfST.FgTE - 	- 

tMO 

col 

CO l  

CO DUNCO4; -- - 
RESUB  

fROAkD DUN(0C 	 I 

N/BOAk9 GLOUC 
FII.E 

I think this happened correctly for every MA, except Ta 

factor of 67% applied at HO (I cannot work out how this 
or 0.81 x 0.15 etc). 



4. OTHER CONSIDERATIONS 
Remember, our volumes in WRMS are standing volumes, and the sustained yields worked 

out in WRMS were current harvestable. These were set up with various constraints 
which varied from District to District. The only record of these are in HO SAS files. For 
comparison, the attached list shows a default set we were originally going to use, but 
because of WRMS LP problems some big variations to them were run in the end (eg 
Kendall had 66% of growing stock removed to get the final sustained yield). 

Remember also, the effect of various 30, 50 and 70% options and the NP Wilderness Cpts 

and the NP Old Growth and NP rainforest definitions all affect sustained yield on a 

compartment basis, while all our data is at resource unit level. 

It is not possible to directly compare Cpt volumes at various levels and areas involved since 

an "OG" Cpt to the NPWS may only be part OG to us in terms of its resource units. 

There are a lot of tricky things involved and it is quite easy to make the wrong claims and 

conclusions. 	 - 

Consequently, until much more refinement has gone into all aspects of WRMS (not least of 
which is error checking), the Sustained Yield figures generated by WRMS must be treated as 
interim. I'm not even sure how the "sustained yield" of each resource unit was calculated 
and over what period and involing what assumption, so don't blindly ascept the WRMS 
version as closer to the thruth until all the "ifs and buts" are sorted out. 

I Elsley 
INVENTORY OFFICER 
CENTRAL REGION 



% Vol Retent 

Default Table 
NB I. For Hi Value Prod Only, Assume Size Distrib of Prod Follows BA Breakup 

eg BA = 20, 30, 40, 10, then 20% Hi Vol is in 10-30cm class 
For Low val prod assume Vol is only avail in 30cm+ BA classes 

For pulp assume: 
Unlogged Strata contain all vol in 50cm+ class 
Regrowth Merch contain vol only in 30-100cm classes (none above 100cm) 

Regrowth Subrnerch contain vol only in 0-30cm classes 
Plantation contain vol (initial) in 0-50cm classes 

While, Low & Pulp do not have a value differential for size, using these assumpt may 
make it easier to allocate pred vol using BA ratios at some stage. 

	

Propor RETAtNED After Log 	 BA Predominating 

Size Dist Hi 	Low 	Pulp (Curr) 	<30 	30-50 	50+ 

	

(1 	0.9 	0.5 	0.6 	x 

	

Pint (2 	0.8 	0.4 	0.4 	 x 

	

(3 	0.6 	0.4 	0.4 	 - 	x 

	

Mixed (4 	0.5 	0.2 	0.5 	x 	 x 

	

Age (5 	0.7 	0.1 	0.5 	 x 	x(50-lOOcm) 

Recut6 0.5 0.4 0.4 x 	x(mainly lOOcm+) 

0G7 0.1 0.4 0.4 x(112 each) 

OG 8 0.05 0.4 0.4 x (mainly lOOcm+) 

Mixed 9 	0.6 	0.6 	0.6 	33% 	33% 	33% 

re is a case to vary these depending on Growth stage/FT 
Even - age FG at SD = 2 or 3 may retain only half of each class shown here. 



Progression 

I I 

The progression should be tied to Site qual in some way as well as Iogg hist. - 
At this stage a split between natural and pIt is all that is done 
Some types may even repeat its SD at next CC and remain uncut due to slow growth 

t2LM 	Progression-atEs assumed 	 tf& 	L<4 F 

SD Now 	CC1 	CC2 	CC3 	CC4 	'CC5 	CC6 

iPIt 	 2 	31 	3 	1 	2 	3 

iNat 	 2 	41 	51 	5 	9 	9 

CC7 
3 
9 

2Plt - 	3 3 	1 2 3 31 1 

2Nat 2 51 	4 9i 91 99 

3Plt 3 1 	2 	3 3 1 2 

3Nat 3 4 	5 	1 9 9 9 

4 
5 

5 
5 

	

5: 	91 	9i 

	

9: 	9 	9 
9 
9 

9 
9 

9 
9 

6 5 1 4; 	9 	9 9 9 9 

71 4 1 	2 	4 5 5 9 

81  81 8! 	81 	8 	- 8 8 8 

9 9 9' 	9 	9 91 91 

. 
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No of Pages 1 	(incding this cover page) File_No 239 

Message 

I \ 1. 

FtlIoving heie' ith are responses to various lAP matters fur \ our 

attention and re' iev The response to the pro\ isionalk identi tied 

ilderness. ( P1 \\ has  been mailed direct to John \liirrav at Central 

reloft 

lAP Repoft - T 0' Hara Paul Roberts 'ho undertook all of the \\RS  

11 currentk on three 'eeks leak e in \th America and vill not he 

hack at 'ork until tie 1 5 01 of July. Hence I am not able to gi e much 

of an assessment of the accuracy of the RU data atiainst actual yields. 

M rectIlection is that an' compartments hich kke were orking in 

at the time that the data as put together as entered as nil in an\ case 

and v e ouldnt have finished any areas here logging commenced 

iillei the \VRS stud ' as undertaken. The only area hich is close to 

being finished is (:t 5) at Wild Cattle Ck SF for "hich \VRS 

rccrd a charvlii of 8 7 cubic metres. The actual ield of high al uc 

producis to date is 2698 cubic metres. There is a small area ' et to he 

cut as a result of koala rrecriptions and there are no dockets 

tniitand inc. I leitce this i a ' cr' close agreement " ith the predicted 

\ oli.iiitc I rt"in the \\ R- . 

I he lilter iicir " Inch ha-S been applied fui I )orrigo ot'0.89 is a fuii 

a erage o' cr the List I() ' cars ol sales and market conditions. I don 

hel c' c that it is ' aid to rn_ike a iudgeiiient as to ho rele ant it might 

he i 	iuc future narket hich ma\ he total l di iIrent to hat ha 

been 	periciicc1 in the past. 

State Forests of 

New South Wales 

Dorrigo Dtstrict 

- n - - 	- 

Phone iC 	572083 

-'I 



0 /.  The WRS model was run and moditied so many times that I do not 

have a copy of the last version and I do not know what final sustained 

yield level was indicated. The situation with sustained yield in 

Dorrigo management area is so difficult that it is impossible for me to 

give any sort of informed opinion. This is because of the large change 

in the resource base and the withdrawal of logging from the old 

growth resource in 1992 which resulted in unsustainable levels of cut 

in the regrowth forest at least 15 years earlier than desirable. For this 

reason the district has just completed a plot based inventory of the 

resource which is currently being processed. Until the results of this 

are to hand, I don't believe that anyone can make a reasonable 

estimate of the current sustained yield. I know that this is not the 

answer that is required never the less that is the situation. 

Sustained yield estimates-HO letter of 1514196 

See my comments above. The SY tabulated for Dorrigo from the 

WRS is 28200. As mentioned above I am unable to confirm this as I 

never saw the end result of the last version of the model. I have to say 

that this fiure doesn't obviously include the volumes present in the 

West Chaelundi old growth as it would be much higher if it did. ( 

There is a million cubic metres of standing volume in this area of 

about 8000 hectares) Hence the assumptions given to base the 

estimate on at the bottom of the first page of the HO FAX have 

already been ignored. I very strongly believe that the recent past 

events in the forests of the Dorrigo MA are such that no-one can 

make a reasonable professional judgement on what the current 

SY should be. At least I refuse to commit a number to paper until 

the recent plot based inventory has been analysed. It is 

noteworthy that this will be the first opportunity to compare the 

WRS modelled SY with some figures from a plot based inventory 

undertaken using the MARVL software. 

State Forests submission on the Commonwealth targets 

I only have some brief comments on this aspect as follows 

1. The process ignored crown land reserves and nature reserves which 

were less than 200 hectares in extent. These areas would have 

contributed significantly to targets which were otherwise sought 

from State Forest and in most cases are secure reserves from 

logging already. 



7. The exesSive splitting of targets into regions and subregions 

together with the huge number of biological units compared with 

other states has greatly exceeded the reservations required by the 

Commonwealth and achieved in the other states. 

The general lack of detailed biological information on the National 

Parks estate has led. to a disproportionate reservation of State 

Forest. This is a difficult point to prove however some information 

from Narooma district where SF staff are surveying adjoining park 

for fauna occurrence could be used to advantage. I believe there 

are many associations and flora and fauna occurrences which are 

reserved in the National Parks estate but which are poorly known. 

1 believe that we have greatly exceeded the Commonwealth criteria 

for COld Growth' reservation however I dont have the time to put 

this claim into comparative figures and nor do I have access to the 

figures for the whole of the Northern region 

Hope that this is all some sort of help. Please give me a call if I can 

assist further. 

Ball 

DF, Dorrigo 
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From 	Dr. Tony O'Hara 

Project Manacr - WOO1 Resourres Study 

Date 	19 February, 1996 

SUbJZ 	Sustjcd Yield Calculations for the TAP 

... 1 g 
f oifr T E 

c.nL 	StA1I 

ILTRODUCilON 

The U bcoJJe Trial on S Febniaxy 1996 rnised Some issues about the way in which smitted yieW is 
ucaici in the LAP for deiliitiori ofdeferred forest areas. This memo addre.ss.es  thcse issucs and uggests a 
methodo:ogy for resolution. 

FOREST. :ISSUE.S 

The bulk of the native harriod forest sector is in a nnsition pricxd between dependence on supply from 
rela.tivcly mature forests dominated by large and relathrely slow grown Zrs to dependence on. smaller and 
faster grown trees froni regtowUi forests. The progressive reduction in harvesting of logs from oldgrowth 
forests has arxc.lcrated this process. . 

Cot.rnled with an aeccici-ated transition to re,growth forests has bee'] an increasingly more 5aingent set of 
harvesting protocols which havc reduced the volume harvested from any givert area of fbre5t- 

The net effect of these rvo forees has been to creazc a. con.striction in the supply of lags from managed 
forests 	r th 	xr 10 to 15 years, as a reducing supply of rn.anze forest lo.gsèoincides with a limited 

• 1O5 fnu tcwth fonis. For this pcdcxl, the supply of logs meczin 't:iota" specificiion$ 
(even if these are relaxed to include smaller logs) will be quite limited. As regrowth forests are thinned and 
progressively mtnure, the supply of "quota" logs will progressiveiy increase. 

If'sustain& yie1dis thoughLof as theinaximwii volumeof woodthatcn.abeb2rvestedin anyycar 
(accartling  to a specifed harvesting protocol) w5le restricting harvest volume 

• to th maximum annual volume that the forest can grow, and 
• 	to a level that does not decline from one year to the next (non-ddining flow), 	-. 
then th sust.iIicdyield for most native hardwd forest areas will be expected to decrease from 1995 

Su.St?ine yield calculations by, say, 30% in 1996 and remain at thar level for the next 10 to IS years (ic 
during the u.asidon period) and then to increase as regrowth forests mae. 

Tt is yen difficuk 10 accelerate the growth of regrowth forests sufficiently to "bring forw2id" the year in 
'bith the increased volume from rcgrowth can be hat -vested. Even if growth could be accelerated, it is 

likely that log quality would be pco'cr and markets would need to be found for the pulpwood 
rc10wth thirmin 	were ptoduccd in the interim. As a consequence. there is considerably less 
flexibilitvin harvest scheduliri over the ncrt 10 to 15 years than is the case bcyond this period. 
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The lnfleibiluiy in yield scheduling applies just as song1y to the likely three year period of the CRA 
process as to the 10 to 15 year transition petiod Any action Which involves harvesting above t he sustained 
yield level for any part of the iransition pxil has impilearions for the remainder of the rnsition çxriod. 

CONSEQUCES FOR THE lAP 

The linear programming (LP) model used by State Forests for yield scl:ieduling sets as a constraim a non-

dec1jnjg flow over  the first five years arid then allows any level of bat -vest that does not fall below the 
harvest level in year five. This pertnits a subsuntial increase in yic]d to occur In laier periods without the 
restriction that the yield never decreases from one year to the ricxr after year Live. Within this constraint, 

the Lp rnoiel seeis to niaximIsc the value of the harvest ofquota" sized sawlogs in any year - the vy 
close link between valut and volume means that effectively the mathnum volume is harvested each year. 

The sustained yield ciculatcd In this way (pdorto the IA?) is the mamum volume th21 can l> harvested 

in any year over the next fivc ycars..prior to any units of the forest being included in deferred forest areas. 

The nature of the LP procedure is to bring forward in TLIinc the harvest of as much yolume as possible 
within the non-declining flow constraint, but itcolsin the link between log size at,d value. 

Jiclusioc in deferred forest areas of any units  of the forest which arc intended to be harvested overthe next 
five years almost invaabIy leads to a decrease in the sustained yield harvest leveL The reason for this is 
that the pxL" of areas able to supply sawlogs over the next five to tea yezni is quite restrictcd, for the 
reasons outlined above. Removal of areas from that "pea1" eannot be replaced by harvesting regrowth 

stands any eu-lier, either because iogs in the regrowth stands are not large enough or because there are 
insuf&iear of them tomzike abgoperatiOneCofloinicallyviablc. 

Overcixtting" during the CRA period means harvesting during thai period at a rate above the sustained 

I: yield level recniculared after the tAP. Overcutting must uievirah!y Lead to a substantial decrease iii 

harvest volujr.e immediately after the CRA wtless the spec - fic forest wzits which were L'zrerzded prior to 

the LkP ro be harve,srèd during the CRk period are made availabLe for IzarL'esthig invnedicir4y after the 

CRA (le are not required in a CAR reserve sysrern). Given the limitedlikclihoed of this cccurring, 
overcutthig during the CRA process simply çcstpones the inevitable virtue abrogating one of the 
fimdamc ncI principles of sustainable forest management. This is not a position which State Forests could 

StIppOrL 

RECOM1DATION 

That the harvest volume for cnrota sawlogs specified following the lAP be the recalculated sustieyield 
level for that part of the forest not included in the deferred forest area 

Comment is sou9ht on this principle from tht next Socio-Econornic Working Group and Conservation 
Working Gxotr meetings. 

Dr. Tony O'Hara 
Iro5e0 Manaer - Wood R' 	; and Market SliicIy 



/ 	PROPOSED HARDWOOD TIMBER TERM AGREEMENT 

MEMORANDUM OF ADVICE 

The Minister for Land and Water Conservation on behalf of the State of New South 

Wales proposes to enter into agreements with the Forestry Commission of New South 

Wales and various companies for the supply of timber. I am briefed with a contractual 

document referred to as 'Draft (JGD2)" and I have been asked to advise on its 

operation on the assumption that it will be executed. 

The contract ensures to the company the supply of timber of a particular quality and 

volume for five years, with the right to seek renewal for a further five years: cls.3-5, 12, 

13. The contractual rights created by the agreement are marketable with the consent 

of the Minister: cls.24, 25. 

The fundamental obigation assumed by both the Forestry Commission and the State 

of NSW is to supply the relevant quantity and quality of timber: c1s.3.3, 5.1. The 

fundamental obligation assumed by the company is to take such timber when directed 

to do so and to pay the contract price for it: cls.3.1, 3.2. There are other, subsidiary 

obligations by both parties which it is unnecessary for me to review. 

There is no obligation on the company to mill the timber or otherwise to add value to it: 

cl.18.2. The only reference to value-adding in the agreement is in cl.25, where it is one 

of the limited criteria on which the Minister may refuse to renew the agreement for a 

further five years. This provision does not, however, require the Minister to adopt any 

value-added criteria. In the first five years of the agreement, no contractual obligation 

will be imposed in the company even to mill the timber taken, let alone devote it to 

higher end uses. The Minister may impose a value-adding condition on any renewal of 

the agreement (cI. 25.3.1), but such a condition may not be enforceable against the 

company. The condition is not contractual as it would exist outside the four corners of 

the contract. The right to renew, once conceded by the Minister with or without 

conditions, continues the agreement (without any value-adding obligation) in force. It 

does not require any variation of the agreement, and variations cannot be made 

without the consent of all the parties: cI.26,2. Accordingly, a breach of any value-

adding criteria applied by the Ministe may not be capab!e of direct remedy. It is 
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possible that the failure to fulfil such a condition may operate as a breach of a 

condition subsequent which will bring the renewed contract to an end. This is 

inconsistent with the way in which the condition is imposed, which is more in the nature 

of a condition precedent. However, satisfaction of a value-adding criteria is highly 

unlikely to occur prior to the renewal of the contract. It would be misleading to claim 

that this ageement requires or even contemplates that the company will add value to 

the timber taken under the agreement. 

5. The contract recognises that the obligations of all parties may be frustrated by 

external events over which they have no control: cl.20. Frustration of a contract brings 

the obligations of the parties to an end. Previous wood supply agreements on which I 

have advised have either provided expressly for the adjustment of quantity and supply 

area by reference to forest management practices, which would necessarily include 

conservation measures, or, on their proper construction, have treated State 

regulatory action which restricts timber supply as a frustrating event. This contract has 

been drafted specifically to overcome the problem which I have highlighted in my 

previous advices. The force majeure 'ause does not excuse either the Forestry 

Commission or the State from performing their obligations to supply the agreed 

quantity of timber where the frustrating event is an act or omission of the State or any 

of its authorities: cl.3.3. In other words, the contractual duty. of the State and the 

Forestry Commission to supply the resource at the agreed quantities must be fulfilled, 

even if regulatory or policy decisions are taken by other decision makers to limit or 

remove sources of wood supply: eg. the Premier decides to implement the 

Intergovernmental Agreement on the Environment and the Commonwealth/State 

forests agreements by reserving from logging high conservation value forests; the 

Minister for Urban Affairs and Planning rejects logging projects or limits their area or 

intensity under Part 5 of the Environmental Planning and Assessment Act 109; the 

Environment Protection Authority refuses pollution licences for logging activities on 

public and private land, or imposes conditions on those licences which severely 

restrict the resource which may be taken on steeply sloping land or in drinking water 

catchmer.ts; the Minister for the Environment exercises her powers under the 

Threatened Species Conservation Act 1995 or the National Parks and Wildlife Act 

1974 to restrict logging of certain habitats; the Heritage Council of NSW recommends 

and the Minister for Urban Affairs and Planning places interim or permanent 

conservation orders on forest areas. . 

6. If any of these events occur, none will destroy the fundamental contractual obligation 

of the State and Forestry Commission to supply timber pursuant to the agreement. 
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Unlike other term agreements, however, this agreement does not restrict the Source 

of timber to a particular area of supply. No commitment is given by the Forestry 

Commission that the timber will be available from any such area: cl.5.2. If supply 

shortages occur, timber may be imported or made available from conservation areas 

set aside in state forests for future reservation, Crown land which is not reserved as 

state forest, public reserves, wilderness areas or national parks. The Forestry 

Commission can log (or purchase logs taken from) wilderness areas or national parks 

where the park or area has been rese.-ved over land for which an existing statutory 

right to take timber subsisted at the date of reservation or declaration: s.39(2), 

National Parks and Wildlife Act 1974; s.8(5), Wilderness Act 1987. Wilderness areas 

may also be logged by the Commission at any time if the Minister for the Environment 

agrees: s.15, Wilderness Act 1987. The Forestry Commission can also purchase 

private land or timber rights on private land to supply timber pursuant to contract, 

although it would be subject to similar potential restrictions or, supply as are referred to 

in the prevous paragraph. 

If there is not enough timber resource tQ satisfy the contractual obligations of the State 

and the Commission, the pracUcal effect of this provision is to foreclose those policy 

and regulatory options and, if necessary, to open the State's conservation reserves for 

logging. 

There are usually three remedies for breach of a contract. If the breach is of a 

fundamental provision, the innocent party may terminate the contract. Some contracts 

specifically provide for a right to terminate even where a breach is not fundamental. 

Clause 22 is such a provision which enables either party to call upon the other to 

remedy the breach and if it is not remedied within a certain time the innocent party has 

a right to terminate the contract. The second remedy is to seek a Court order for 

specific performance of the contract from a court. Such an order calls upon the party in 

breach to perform its obligations under the contract. The third remedy is damages. 

Government contracts which call upon the Government parties to exercise statutory 

powers or discretions are probably not specifically enforceable: Ansett Transport 
Industries (Operations) Pty Ltd v. The Commonwealth (1977) 139 CLR 54 at 

77 per Mason J. The only Government contracts which are specifically enforceable are 

contracts which have statutory approval and the statute not only authorises butalso 

requires the performance by the Governrient party of its obligations. 
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Damages are available for breach of this contract: cl.21, cI.22.1. However, the contract 

limits the liability of the Government parties for damages by reason of any failure to 

make timber available or to supply or deliver timber to the company. The company can 

only recover its direct loss and cannot claim indirect loss, including loss of profits, 

business opportunity or consequential loss: The company can recover past losses, but 

not future losses: cl.21 .2. On its face, this is a highly restrictive provision in a resource 

security contract. Such contracts are most valuable when most of the resource 

remains to be extracted. If only past losses can be recovered, the Government's 

liability upon default will be significantly limited. 

It may therefore be anticipated that the companies which enter these contracts will 

adopt business plans enabling them to maximise any past and direct loss which may 

be occasioned as a result of a Government default by cystallising consequential 

losses immediately upon breach (eg. by entering futures contracts). Alternatively, the 

company could create other corporations to which it would be immediately liable for 

damages upon breach by the Government of the timber supply contracts. The 

limitation of liability clause can be readily evaded by the company structuring its 

business so as to maximise its right to damages against the Government in the event 

of Government default. 

The limitation of liability clause will be ineffective for another reason. An act by 

Government in its operational capacity may have most if not all of the legal 

consequences that the same act would have if undertaken by an individual. On the 

other hand, an act by Government of a policy nature may have few if any of those 

consequences. This distinction has been adopted in the law of public authority 

negligence and estoppel in the exercise of governmental power. Subject to my 

observations concerning specific performance, the entry into a long term timber 

supply agreement would be characterised as an operational rather than a policy 

decision. It is a commercial contract entered into by a business arm of Government for 

the sale of a resource. Despite the fact that it may preclude policy options relating to 

the conservation of high quality habitat, the contract itself is likely to be characterised 

by the Ccurts as having an operational rather than a policy flavour. Accordingly, there 

is no reason why the crdinary principles of the law of tort and, of course, the provisions 

of the Trade Practices Act and Fair Trading Act do not apply to its formation and 

performance. 

The undertaking by the State of NSW in cl.3.3 to ensure that the Forestry Commission 

has suff.cient timber resources to perform the contract is in the nature of a 
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representation which, if it is made fraudulently or negligently, will give rise to a right to 

sue for damages for misrepresentation. Consequential loss can be recovered if the 

company succeeds in any such action. The measure of damages is different in tort 

and contract. Contractual damages may be higher if the company's venture was 

expected to be highly profitable. Exemplary damages are available in tort but not 

contract even if the defendant's actions also constitute a breach of contract: Drane v. 

Evangelou [1978] 2 All ER 437. If the timber resource was not available and could not 

be procured, then the contractual undertaking by the State of NSW and the Forestry 

Commissicn to make resources available constitutes a representation with respect to 

a future matter, and if either the State or the Forestry Commission did not have 

reasonable grounds for making the representation, it is taken to be misleading: 

s.41(1), Fair Trading Act 1987. It is a breach of the Fair Trading Act to engage in 

misleading conduct in trade or commerce. The Fair Trading Act binds both the State 

and its statutory authorities when they are carrying on a business: s.3(1), Fair Trading 

Act 1987. Plainly this undertaking has been given in a commercial context by.the State 

for the purposes of encouraging companies to contract with a State business 

enterprise with a view to profit. 

14. In my opinion, the prohibition on misleading conduct in the Fair Trading Act applies to 

this transaction, and if the representations induced a company to enter the contract, 

then both the State and the Forestry Commission are potentially liable in damages for 

both direct and consequential loss. This will be a compelling practical incentive for the 

Government parties to perform their contractual obligations by supplying the 

guaranteed timber resource, even though the remedy of specific performance may 

not be available to the company. 

TIM ROBERTSON 

Frederick Jordan Chambers 

12 December 1996 
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Public Interest Advocate 

Environmental Educator, Planner, Policy Adviser 
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Mr Tim Robertson, Barrister at Law. 	 10 January 1997 
2nd Floor, Frederick Jordan Chambers, 
53 Martin Place. Sydney. 2000. 

Dear Tim, 

Re: Review of Timber Supply 'Term Agreements' 

I refer to your written advice on this matter (6/12/1996) and to the short Memo of Advice (20/12/1996) 
prepared by Mr Brian Preston of counsel, on the question of the power relied on by SFNSW for entering 
into contracts for the sale of timber from NSW state forests. 

I am advised by Dailan Pugh that he has been informed by Dr Bob Smith, Chief Exec of the SFNSW that 
two amendments were made to the draft gencric' contracts which form the basis for timber 'term 
agreements' with individual mills: 
* to require that value adding criteria be met as a pre-condition to the renewal of the 5 year contracts 
* to limit the state government's liability to only those direct costs incurred by industry. 

As you would be aware both these amendments address matters which you raised in your written advice, 
released by NEFA & NCC to the media and the government in early December 1996. 

Please find attached a copy of this amended draft generic contract, supplied by SFNSW. 

I request that you review this draft generic contract to ascertain the veracity of the claimed amendments 
and to determine whether this version suffers from the same defect of 'ultra vires' as did the earlier draft. 

if the fundamental lack of power remains unremedied, I further request that you provide to mc a short 
written advice on the steps necessary to prepare proceedings to challenge contracts issued in these terms. 
For example is it necessary to retain solicitors to prepare court documents ctc? 

I will attempt to obtain a copy of copies of relevant contracts, but I believe that complete signed copies 
may not be made available other than via a subpoena from the court. Is it essential to obtain the actual 
contract at this stage. before commencing proceedings? 

Barry Griffith has agreed to fund this additional advice on the same terms as were agreed for the provision 
of your earlier memorandum. Are these terms acceptable to you ? if not, please advise Barry or me as soon 
as possible of your preferred terms. 

Thank you for your attention to this important matter. 

Yours sincerely, 
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MEMORANDUM OF ADVICE 

1. The MiniSter for Land and Water Consen,atiofl on behalf of the state of New South 

Wales proposes to enter Into agreemens 
with the Forestry Commission of New South 

Wales and various companies for the supply of timber. I am briefed with a contractual 

document referred to as 'Draft (JGD2)" and I have 
been asked to advise on its 

operatiofl and vaildity on 
the assumption that it will be executed. 

2. Three questiofle arise for condt10 

how will the contract operate; 

does it erqov statutory 
authority or is it otherwise authorised by the States power 

to contract, and 

is there any 003titutional principle or legislative prohibition which might affect its 

operatiOfl' 

OPERATION OF THE CONTRACT 

3. The contract ensures to 
 the company the supply of timber of a particular quality and 

volume for We yeara With the right to seelc renewal for a further five years: c1s.3-5, 12, 

13. The contractual rights created by the agreement are murlcetabl%' with the consent 

of the Minister. cls.24, 25. 

4. The fundamental obligation 
assumed by both the Forestry Commission and the State 

of NSW 
is to supply the relevant quantity and quality of timber: cls.3.3. 5.1. The 

fundamefltai obligation assumed by the company Is to take such timber when directed 

to do so and to pay the contract price for it: cl.3.1. 3.2. There are other, subsidIary 

obligations by both parties which it is urmecessarY for me to review. 

5. There is no obligation on the company to mill 
the timber or otherwise to add value to it: 

eL18.2. The only reference to value-adding in the agreement is in cl.25 where it Is one 

of the Limited criteria on which the Minister may refuse to renew the agreement for 
a 
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The Hon Alan Corbett MLC, 
A Better Life for our Children, 
Parliament House, 
Macquane Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services recently reviewed N.S.W.'s centre -based child care 
regulations. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no proper assessment of costs 
and benefits, and not enough time to allow proper consultation, especially with the private sector which 
had not been included in the Department's Advisory Reference Group (even though private services 
70% of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September. 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timeframes". I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October. 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulations go beyond sensible; for example: 

the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 
requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's motion as the first step 
to allow proper procedures to be followed. 

Yours faithfully. 

1st October, 1996 
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further five years. 
This provision does not, however, require the Minister to adopt any 

value-added criteria. In the first live years of the agreement, no contractUal obhgatiOfl 

will be imposed in the company even to mill the timber taken, let alone devote it to 

higher end uses. The Minister may Impose a value-adding condition on any renewal of 

the agreement (ci. 25.3.1), but such a condition may not be enforceable against the 

company. The condition is not contractual as it would uxist outeide the 
four cornem of 

the contract. The right to renew, once conceded 
by the Minister with or without 

conditionS, continues the agreement (without any 
value-adding obligation) in force. It 

does not require any veriatiofl of the agreement, 
and variationS cannot be made 

without the cofl8tflt 
of all the parties ci 26.2. Accordingly, a breach of any value-

adding cfltena applied by the Minister may not be capable of direct remedy. It is 

possible 
that the failure to fulfil such a condition may operate as a breech of a 

condition subsequent which will bring the renewed contract to an end. This is 

inconsistent with the way in which the conditIOn is imposed, which is more in the nature 

of a condition precedent. however, satisfaction of a value-adding criteria 
is highly 

unlikely to occur prior to the renewal of the contract. it would be misleading to claim 

that this agreement requires or even contemplateS that the company will add value to 

the timber taken under the agroement. 

6. The contract recogrhises that the obligations of all parties may be frustrated by 

external oVfltS over which they have no control: cl.20. Frustration 
of a contract brings 

the obligations of the parties to an end. Previous wood supply agreements on which I 

have advised have either provided expressly for the adjustment of quantity and supply 

area by reference to forest management practices, which would neceeSsfllY include 

conservatofl measures, or, 
on their proper construction, have treated State 

regulatory action which restncts timber supply as a frustrating event. This contract has 

been drafted specifically to overcomS the probiern which I have highlighted in my 

previous adviceS. The force majeure clause does not excuse either the Forestry 

ComrTliSsiOfl 
or the State from performing their obligations to supply the agreed 

quantity of timber where the frustrating event is an act or omission or the Stats or any 

of its authorities cl.3.3. In 
other words, the contractual duty of the State and the 

Forestry Commission to supply the resource at the agreed quantities must be fulfilled, 

even it regulatory or policy decisions are taken 
by other decision makers to limit or 

remove sources of wood supply: eg. the Premier decides to implement the 

Intergovemmental Agreement on the Environment and the CorTirnonweaith/State 

forests agreements by reserving from logging 
high conservation value forests; the 

Minister for Urban Affairs and Planning rejects logging projects or limits their area or 

intensity under Part 5 of the Environmental Planning and Assessment Act 1979; the 
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The Hon Alan Corbett MLC, 
A Better Life for our Children, 
Parliament House, 
Macquarie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services recently reviewed N.S.W.s centre -based child care 
regulations. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no propel -  assessment of costs 
and benefits, and not enough time to allow proper consultation, especially with the private sector which 
had not been included in the Departments Advisory Reference Group (even though private services 
70% of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September. 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timefrarnes". I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself'. 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulations go beyond sensible; for example: 

the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 
requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's motion as the first step 
to allow proper procedures to be followed. 

Yours faithfully, 

1st October, 1996 
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Environment Protection Authority rufuses pollution licences for logging activities on 

public and private land, or imposes Conditions on those licences which severely 

reatrict the resource which may be taken on steeply sloping land or in drinking 
water 

catchmerlts the Minister for the Environment exercises her powers under the 

Threatened Species C0nSCTV&tIOfl Act 1995 or the National Parks and Wildlife Act 

1974 
to reetnct logging of crtaifl habitats; the Heritage Council of NSW recommends 

and the Minister for Urban Affairs and Planning places interim or permanent 

conservation orders on forest arcas- 

7. If any of these events cur, none will destroy the fundamental contractual obligation 

of the Slate and Forestry CommissIon to supply timber pursuant to the agreement. 

Unhlce other term agreements, however, this agreement does not restrict the source 

of timber to a particular area of supply. No commitment i given by the Forestry 

Commi$Si°fl 
that the timber will be available from any such area: ci.5.2. If supply 

shortages occur, timber may be imported or made available from conservation areas 

set aside in state forests tar future reservation, Crown land which is not reserved as 

state forest, 
public reserves, wildernesS areas or national parks- The Forestry 

Commission can log (or purchase logs taken from) wilderness areas or national parks 

where the park or area has been reserved over land for which an existing statutory 

right to take timber 5ubeitéd at the date of reservation or declaration: 
s.39(2), 

National Parks and Wildlife Act 1974; s.8(5), Wilderness Act 1957. WildernesS areas 

may also be logged by the Commission at any time it the Minister for the Environment 

agrees: s.15, Wilderness Act 1987. The Forestry Commission can also purchase 

private land or timber rights on private land to supply timber pursuant to contract, 

although it would be subject to similar potential restrIctions on supply as are referred to 

in the previoUs paragraph. 

B. 
If there is not enough timber resource to satisfy the contractual obligations of the State 

and the Commission, the practical effect of this provision is to foreclose those policy 

and regulatory option5 and, it necessary. to open the State's conservation reserves for 

logging. 

9. There are usually three remedies for breach of a contract. It the breach Is of a 

fundamental provision, the innocent party may terminate the contract. Some contracts 

specitiIlY provide for a right to terminate even where a breach is not fundamental. 

Clause 22 is such a provision which enableS etther party to call upon the other 
to 

remedy the breach and if it is not remedied within a certain time the innocent party has 

a right to terminate the contract. The second remedy is to seek a Court order for 
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The Hon Alan Corbett NEC, 
A Better Life for our Children, 
Parliament House, 
Macquarie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services' recently reviewed N.S.W.'s centre -based child care. 
regulations. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no proper assessment of costs 
- and benefits, and not enough time to allow proper consultation, especially with the private sector which 

had not been included in the Department's Advisory Reference Group (even though private services 

70% of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September, 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timeframes". I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself. 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October. 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulations go beyond sensible; for example: 

the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 
requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's motion as the first step 
to allow proper procedures to be followed. 

Yours faithfully, 

1st October, 1996 
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specific performance of the contract from a court. Such an order calls upon 
the party in 

breach to perform its obligations under the contract. The third remedy 
i5 damages 

io. 
Government contracts which call upon the Government partieS to exercise statutory 

powers or discretions are probably not specifically enfotceabl? 
Ansett TreFISPOFt 

LndUStTie$ (OporstiOfle) Pty L.td v. The commonwealth 
(1977) 139 CLR 54 at 

77 per Mason J. The only Government contracts which are specificily enforceable are 

contracts which have statutory approval and the statute not only authorlseS but also 

requires the pert ormance by the Government p&ty of its obligations. 

11. Damages are available for breach of tnis contract cl21, cL22.1. However, the contract 

limits the liability of the Government pariies for damages by reaOfl of any failure to 

make timber available or to supply or deliver timber to the company. The company can 

only recover Its direct loss and cannot claim indirect loss, including loss of profits, 

business opportunity or consequential loss. The company can recover past losses, but 

not future iossOS cl.21 .2. 
On its face, this is a hIghly restrictive provision in a resource 

security contract. Such contracts are most valuable when most of the resource 

remains to be extracted. It only past losses can be recovered, the GovemmOflt 

libllIty upon default will be siynilicantiy limited. 

12. It may therefore be anticipated that the companies which enter those contracts 
will 

adopt b4sino8S plans enabling them to rnaximlse any past and direct less which may 

be occasioned as a result of a Government default by cystallising consequential 

lo.seS immediatelY upon breach (og. by entering futures contracts). AfternativelY, the 

company could create other corporations to which it would be immediately liable for 

damageS upon breach by the Government of the timber supply contracts. The 

limitation of liability clause can be readily evaded by the company structuring its 

businesS so as to maximiSe its right to damages against the Government in the event 

of Government default. 

13. The limitation of liability clause will be ineffective for another reason. An act by 

Government in its operational capacitY may have most it not all of the legal 

consequences that the same act would have if 
undertaken by an indMdUal. On the 

other hand, an act by Government of a policy nature may have few if any of those 

consequences. This 
distinction has been adopted in the law of public authority 

negligence and estoppel in the exercise of govsmmoflt& power. Subject to my 

observations concerning specific performance1 the entry into a long term timber 

supply agreement would be characterised as an operational rather than a policy 
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The Hon Alan Corbett MLC, 
A Better Life for our Children, 
Parliament House, 
Macquarie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services' recently reviewed N.S.W.'s centre -based child care. 
regulations. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no proper assessment of costs 
and benefits, and not enough time to allow proper consultation, especially with the private sector which 
had not been included in the Department's Advisory Reference Group (even though private services 

701/o of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September, 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timeframes". I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself. 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulations go beyond sensible; for example: 

the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 
requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's motion as the first step 
to allow proper procedures to be followed. 

Yours faithfully, 

1st October, 1996 



06/1'2 '96 FRI 14:05 FAX 

F JORDAN CMERS L2 	
06-12-96 12:57PM 	(731  

8 D8crflber 1996 

PaOe 5  

ercial contra decision. Itis a Comm
ct entered into by a busne9S am' of Government for 

e fact that it may preclude policy options relating to 
the sale of a resource. Despite th  

the conservation 
 of high quality habitat, the contract itself is likely to be charactensed 

by the Courts as having an operational rather than a policy flavour. Accordingly. them 

is no reason why the ordinaY pnnciples of the law of tort and, of course, the provisionS 

of the Trade Practices Act and Fair TraCiirlg Act do not apply to its formation and 

perfoflfl5fl°0 

14. The undeflakifl9 by the Stat? of NSW in c13.3 to ensure that the Forestry Commission 

has 
sufficient timber resources to perform the contract is in the nature of a 

representaton which. if it is made fraudulentlY or negligentlY, will give rise to a right to 

sue for damages for misrepresentation. çnequential loss can be recovered 
if  the 

companY succeeds in 
any such action. The measure of damages is different In tart 

and contract. Contractual damagea may 
be higher it the comp&nY'S venture was 

expectei to be highly profitable. Exemplary damages are available in tort but not 

contrCt even it the defend ant's actions also constitute a breach of cornract 
Drane v. 

EvangelOU 
J1970 2 All ER 437. It the timber resource was not available and could not 

be procured. then the contractual undertaking by the State of NSW and the Forestry 

Commission to make resources available cflstitU'tS a representatiOn with respect to 

a future matter, and if either the State or the Forestry Commission did 
not have 

reasonable grounds for making the repre8efltatI0, it is 
taken to be nsleadirig: 

s.41(l), Fair Trading Act 1987. 
it is a breach of the Fair Trading Act to engage in 

nisleadiflg condUct in trade or commerce. The Fair Trading Act binds both the State 

and its 8tatutOry authorities when they are carrying on 
a busineSs s.3(1), Fair Trading 

Act 1997. Plainly this undertaking has been given in a commercial context by the State 

for the 
purposes of encourayifl9 companies to contract with a State businGS 

enterprise with a view to profd. 

15. In my opinion, the prohibition on misleading conduct in the Fair Trading Act applies to 

this transaction, and if the representations induced a company to enter the contract. 

then both the State and the Forestry Commission are potentially liable in damages for 

both direct and consequential loSs. This will be a compelling practical incentive for the 

Government parties 
to perform their contractual obligationS by supplying the 

guaranteed timber resource, even though the remedy of spücitic performance may 

not be available to  the company. 



(Name) ... /4 
(Address) ... T 

ic 

The Hon Alan Corbett MLC, 
A Better Life for our Children, 
Parliament House, 
Macquarie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services' recently reviewed N.S.W.'s centre -based child care. 
regulations. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 	 - 

This rush has led to needless costs, problems and conftision. There was no proper assessment of costs 
- and benefits, and not enough time to allow proper consultation, especially with the private sector which 

had not been included in the Department's Advisory Reference Group (even though private services 
70% of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September, 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timeframesu. I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself. 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulations go beyond sensible; for example: 

* 	the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 

* 	requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's motion as the first step 
to allow proper procedures to be followed. 

Yours faithfi.illy, 

1st October, 1996 

.V? - 	
-------.-- ---..--'- 
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STATUTORY AUTHORITY 
16. There are two possible statutorY sources of power to enter into long term wood supply 

a
d the Public Authorities (Financial 

greemeflts the ForestrY Act 1916 an  

AI(dIemen) Act 1987. 

'ii, mere is no doubt that the Forestry ComrfliSSiOTl 
may Itself log (s.1 1(1)(b)) and then 

sell the umber It has %oy9ed 
(5.11(1)(C)(1))1 and it muy calO down5trQm proceSS the 

timber it has taken (s.1 1(1 )(d)). It-i -
nay enter into an ara9meflt with any person for the 

sate to that person of Umber or other products taken by the Comrni9siOf' or produced 

as a consequence of dowflstrsam procesaing 
(8.110)(fl)( 1)). it may enter into an 

agreement with any persofl 

'under which the CommiS'°, with th approVal of the Minister, agrees to 
iSSUe 

to that pe'Ofl timber liconC8S or products licences or limber licrrlOes and 

product llcOncGS 
for the taking, at such Intervals or thjnr'g 

such periods of such 

quantitieS or kinds of timber or 
products or timber and products1 as may be 

apecifled in the agreement from lands within any area so 8pcified. 

(s. 11(1 )(rn)(ii)) 

18. One of the contractual obligations of the Forestry C
ommission is to issue licences 

"enabllflg the company or the contraCtor to take timber" (cl.1O.1). There is clearly 

statutory authority for the Forestry CommiSs
iOfl. with the approval of the Minister, to 

enter a contract agreeing to issue the companY with a timbor licenB. A Umber licence 

au1hOt1s5th8 loggifl9 of a state forest s27, .27A(1). Such an agreement would bc 

authofla*d by s.11(1)(m)(h). 

An alternative method of taking timber is provided for in the contract, under which the 

Forestry Commission may itself retain 
contractors  to log the (orests: cI.9. This part of 

the 
 agreement Would be autho1sed bys,i1(f)(m)(I). 

it. however, a company or its contractors takes timber pursuant 
to a timber licenco, 

then the Act provides that the licensee must pay a royalty of such amount as the 

Forestry Commission may from time to time determine either generally or in a 

particular case or class of case8: S&.30A, 30B. The contract does not make provision 

for the payment of a royalty. The contract pris not a royalty: rather, it is ce  

considøratiofl which moves under the contract from the company to the Forestry 

CommiSSIOfl A royalty is in this context a statutory charge on the holders of timber 

licences for the taking of timber under the licerices. It is a statutory not a contractual 



4- 
(Name) . 

(Addres. 

The Hon Alan Corbert MLC, 
A Better Life for our Children, 
Parliament House, 
Macquarie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Review of Child Care Regulations 

The Department of Community Services' recently reviewed N.S.W.'s centre -based child care. 
regulatiozs. The Department had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no proper assessment of costs 
and benefits, and not enough time to allow proper consultation, especially with the private sector which 
had not been included in the Department's Advisory Reference Group (even though private services 
70% of long day care). 

The new regulations came into force on 1st September, 1996 but on 9th September, 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timeframes". I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these pronouncements, and whether the Department will 
get it right next time if left to itself. 

I ask that Parliament now exercise its responsibility for correcting the problems. The Shadow Minister 
agrees and on or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to be done properly. This letter seeks your support for that course. 

I do not oppose the need for sensible regulation providing proper protection at reasonable cost. But the 
new regulati5s go beyond sensible; for example: 

the requirement that two adults be present at all times. This could 
mean the end of small centres run by sole operators and have great 
impact on larger ones. 
requiring additional space without explaining why more is needed, 
without analysing costs and benefits, and without proper consultation. 

Imposing unnecessary costs on centres, parents and taxpayers will harm the economy and weaken our 
community. That is what is at stake here. Please support the Shadow Minist&s motion as the first step 
to allow proper procedures to be followed. 

Yours faithfully. 

I st October, 1996 
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to pay such dividend as may be determined by the Minister (if any) under s.14A hardly 

suttice3 to convert the ConirfliSSiOfl 
into a statutory bus,neeO enterprise. The objects of 

public interest in multiple use forestry consistent 
the Commission are to advance the  
with the need to preserve and improve soil and water resources, to conserve wildlife 

and to 
promote public recrea1Ofl s.SA. Despite the fact that the Forestry CorTimission 

is now managed as a business eriterpflSO1 its statutory remit is to promote 
the public 

interest, irrespectiVe of the profit motWO. Its cxrn,merCi& operations have outstripped 

the statutory authority for them. 

23. For these reasons. I am of the opinion th&t the contract is not authorised by the 

Forestry Act 1916. If the state and the ForestrY Commission encourage companies to 

enter into these contracts and capital expenditUrfl is incurred by the industry in 

reliance on the validity of the contracts, the damages payable by the State will be 

5i9nfflcaflt. 

a result of the statutory li 
24. The lack of contractual power arises as 	

rnitatiol'S on 

agreemente for the taking of Umber from st3te forests. Any common law or prerogative 

power of the State to contract in these circumStaflCS is necessanlY displaced by the 

statute, if it exists at all. Dealings in public land are creatureS 
of statute and the usual 

assumption applied by courts in Australia Is, In the absence of 
5peolfic statutoi1y 

authority, that public land which is sublect to statutory reservation or tenure, or is 

otherWISe 
under the cofltol or management of a statutory agency as is the case with 

State Forests (see s.1 1(1)(a), Forestry Act), may only be dealt With in accordance with 

statutory authority and having regard to whatever express or implied limitations are 

provided for in the statute: 
see 09 Woollatira Municipal COuflCll V. MinIster for 

the EnvirOnment (1991) 23 NSWLR 710; Waverley MuncipSi Council 
V. 

Attorney General (1979) 40 WRA 
414; Packhem v. Minister for the 

EnviroflflWflt (1993) LGERA 205, 

25. 
The Forestry Commission is an authority within the meaning of the Public Authorities 

(Financial Arrangements) ACt 1987: sS.6, 19, schedule 1. The PAFA Act authonseS the 

Forestry Commission to enter into arrangements or agreements for the purpose of 

obtaiflifl9 financial accomrrlOdatbon, financial adju5iments or to enter a joint financing 

arrangement. Generally speaking, the entry Into any of these arrangements does not 

entitle the statutory authority to avoid expresS or implied limitations on its powers 

under any other Act with the exception that a joint financing arrangement enables a 

statutory authority to transfer its functions to another person and to agree not to 

exercise those functiOns to the extant that there may be exercised by the other person. 
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obligation- The Fore'trY Act does not authoriso the 
makuig id an agreement with the 	-.. 

L 1aJ et$ pJruL"t;t '-- ?'!Ihl" 	1!Q wjut 	a VAIRVflt ruyaIti. 

On the contrary, the contract operates outside 
the royalty system. it does not appear 

thai .1 I (1)(m)(ii) woo ntor'C1d to auirlOrlRR tiny uli 	
This 0l%truetion 

BUpPOIW'J by ths prcVl3i0r. 
of th A:t r&tin in thri apportioflflW}t at rc'alty. Parts of 

some state forests 
are held under Crown leases, some of which were granted prior to 

the land becoming a 
state forest. The leases are preserved by s.25(1) of the Forestry 

ehoid Crown land as a state forest. The lessees use 
Act alter dedlcatiofl of the icas  

state tgteat 
for gre11fl9 during Winter or drought The Crown 1eQc of a state forest is 

entitled 
to an apportionment of royaltY for all timber removed from the lease area: 

8.30E(2). If the Forestry Commission doSs the logging it must pay to the leaseholder 

the 
amount that would Pave been payoblo to him or her undAr s 30F if the timber had 

been taken under a timber IICOOCC 
and a royalty paid for It: s.30F. 

21. Any agreement that operates dehors the royalty system is not in my opiniOn a valid 

çntract if it  provides for the taking of timber from state forests. It does not matter 

whether tt,ose forests are In 
fact the subject of existing Grown leases but I note that 

the recent lS6 released by State Forests for the northeast NSW management areas 

recorded Crown leases over parts of many state forests. This is certainly not a dead 

letter of the forestry $aw. 

22. SuctiOn 
11 (1)(m)(iV) provides that the Forestry Commis5iofl may enter into an 

agreement with any person: 

W• for the doing of anyrfllng for or 117 relation to any matter 11e0e86WY for Or 

incidental to the 
attainment of its objocts or the exerdse or performanGO of 

any 

of its powerS authotitWS, duties or functions conferred or imposed by or under 

this or any otherAct. TM  

There is no doubt that the Forestry Commi55Ot5 objects include the utiiisatiOfl of 

timber and the provision of adequate supplies of timber, but its functions also involve 

the determination of royalty which must be paid for timber by the holder of a timber 

liGCflCe 
and the appotti0flm" of that royalty to Grown leaseholders who have a 

statutory nght to receive it. A general 
5grementmag power such as this could not 

be used to undef'tflifle the scheme of the Forestry Act by enabling an agreement for 

the taking of timber to be made which does not also require the payment of a royalty 

for that timber. Although the ForStTY Commission now operates as a State businoBS 

enterpflSO nowhere are commercial furtcttOfl$ expreSslY conferred and the obligation 
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DOES THE CONTRACT OFFEND ANY OTHER IIGAL plNClPLE OR 

PROHIBiTION? 
28. There s no doubt that the contract fetters future exercIses ol discretionary power by 

the Forestry CommissiOn. Any long ten-fl contract for the sale of timber will do so, but 

such a contract will not be void for offending the piIple against fettering power if 

there is statutorY 
authoritY to make it. The fettering principle may deny the non-

Government party to the contract the right to specifically 
perform its obligatiOfl ,  but 

where the contract is otherwise within the powers of the statutory authority to make, 

the fact that it foredosee future decisiOn making options does not cause it to offend the 

fettering principle. DoCISIOflS 
to the contrarY by courts in the UK are too wide and are 

unlikely to be folloWed in Austr&ia see genetally, Mason J in 
Ansett Transport 

lndu$triC (Operations) Ply Ltd v. The Commoflwtt' 
(1977) 139 CLR at 

pp.74-7$; 
City of camberweit v. CamberWell Shopping Centre Pty Ltd 119941 

1 VP 
163 at 181-187 per Marks and Ciobbo JJ. The matter is complicated in this caso 

because the contract does not (with the pblø exception of the issue of timber 

licenoes) directly bind the Forestry Commission not to pertorm a duty or exercise a 

discretiofl in a particular way in the future. lam asked to assume, by those int(UCtIfl9 

me, that the inevitable consequence of contracting to supply these quantitieS of timber 

will be the logging of forests at an unsustainable rate and that regulatory decision 

makers, including the Fors$trY Commission, must issUe timber licences and other 

approvals for the logging of theso forests to supply the resoUtte guarantee made by 

the State in the contract. The fettrifl9 principle may have less of an operation whom 

the person whose power or discretion is allegedly fettered is not a party to the contract 

Aru$Ott TranspOd industries, 
ibid at 76-77 per Mason J. As I have concluded that 

the contract lacks statutory authority, it is unnecesSarY for me to determine whether it 

also offends the fettering prInciple, although it will more easily do so if statutory 

authority for it is not expUcit. 

29. Another significant statutory limitation on the power of the Commission to authorise 

logging operations in this area is to be found in s.IOCI) of the Timber IndustrY (Interim 

protection) Act 1992. 

'(l) In order to promote ecological!)' sustainable development, a 
peisOfl who carries 

out logging operations on any land specified in SchedUle 4 during the period 

when the appllcatioM of Paft 5 of rhe EPA Acl is suspended in respect of the land 

must corn py with: 
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I doubt that a contract for th e  sale of timber could ever be described as "obtainifl9 

financial accOmrnOdatiofl or 
.Ie ffectingN a  Iinaflci& adju5trflOflt. in my opiniOn the 

contract Is not a joint financing arrangement because it is not entered into 'for the 

purpose of the 
exercise of the authority's functions: ø.5A, IAFA Act. Although the 

companY may log, a power also available to the Forestry Commission, 
the contract 

itself does not transfer me 
Commission'S power to do so to the company. The 

company does not exercise any Commission tuntIOfl under s.8A or 3.1 1 of the 

Forestry Act The contraCt must also be ('in respect of infrastructure or other capitsi 

assets' of the CommiSSOfl 
to COflStItutS a joint financing arrangement. it is clearly not 

an infrastructure contract nor doss 
it relate directly to the CommiSBion'8 assets. On the 

contrary, the subj5;t matter of the contract is on the income side of the 
Commissi°fl' 6  

ledger. I am of 
the opinion that the contract Is not a joint financifl9 arrangement and 

therefore the PAFA Act does not lend it any particular force. If I am wron9. I doubt 

whether the PAFA Act authoi1S08 
a contract which undermines the royalty system in 

the 
Forestry Act 1916. The F'AFA Act may well remove implicit restrictiOnS on the 

power of statutory authoritieS to delegate their functionS and to agree not to exercise 

those tunctieriS when exercised by the delegate. but it doss not otherwise enable the 

GommiesiuntO contract contrary to the Forestry Act. 

26. Unlike most other State and Commonwealth busine6a enterprises, the Forestry 

ComrniiOfl has not received a 
statutory make over in the last decade: see eg. State 

Owned Corporations Act 1989. The ultra virBS rule has been abolished in some States 

for statutory corporaliO1 see 
eg. Government Owned Corporations Act 1993 (Old), 

ss.1 48-151; State Owned EnterPriSe8 Act 1992 (ViC), .44. The rule continu9s to apply 

to the Forestry Commission. It a statutory corparatiUn enters into a contract which is 

beyond its capacity1 the contract is void: Hazeli V. Hemmersmlth and Futham 

LBC [1992]2 AC 1. 

27. I conclude that so much of the, contract as reqUires the sale of timber outside the 

royalty system is void. Despite c130 of the contract which authorises severance 
of 

obligations, I doubt whether a defect as fundamental as the one that I have identified 

can leave 
in operation the remainder of the contract. Severance cannOt save a 

contract if it produceS an agreement which differs in fundamental respects 
from the 

conseflsu& bargain of the partIes. This is especallY so if the purpose of entefln9 the 

contract is to avoid statutory limitations on the power of one of the partieS to the 

contraCt. 
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(a) 	
prepared under the Forest')' Act 1916 applying, 

as 

the management plan  
t the date of the assent to this Act, to the  land, including, in particL45". the 

sustainable yield strategies 
applicable under the managemerlt plan: and 

(b) the code of logging practices prepared under 
the Forestry Act 1916 

applying as at The dale of assent to this Act to the land.' 

The Act was 
assented to on 12 March 1992. SchedUle 4 lands are those lands outside 

the rnoratOflum areas not in Schedule 1. The mp to which SchedUle 4 refers outlir'es 

the boUndafles of ForestrY Commission 
management areas. included within those 

lands are, of course, both pnvate and public land. The obligation in s.10 therefore 

relates to all logging within the relevant management area boundaries. The 

management area$ stretch from Newcastle to the Queensland border and Include the 

loggubla resource of northeaStern NSW tor8t3. 

30. The obligation to observe the 
sustained yield strategies set ottt in management plans, 

as they applied in 1992, only subsists for as long as the processes of Part S of the 

Environmental Planning and Assessment Act 1979 are incomplotS in relation to 

logging programmes for those 
management areas. i understand that ElSa have been 

prepared and exhibited for most of the management areas, but approvals have not yet 

been given under Part S. 
For the time being, the requirement of s.10 must be obeyed. 

if any of the contractS, or the contracts as a whole. autholise logging contrary to the 

sustained yield strategies of the relevant management plans, then this is 
anOthCF 

ground for invalidity of the contract. No material in my brief discloSe8 whether such a 

breech is  liKely to occur. 

CONCLUSION 
31. In my opinions the contract is not authorised by th e  orestry Act 1916. No other statute 

authorisea it. 

TiM ROBERTSON 

Frederick Jordan Chamb8ra 

6 December 1996 



S!.mmary of mail points re proposed Wood supply Agreements story: 

***Even  though the state government has included clauses in the wood supply 
agreements to try to limit their exposure and liability if the levels of sawlog 

timber committed to are not available our legal advice indicates these clauses fhil 
to protect the government and the Forestry Commission both of which are in fact 
vulnerable to having to pay out huge damages if the committed volumes are not 
available. 

Reference: Tim Robertson's legal advice was faxed to you on 16/12/96 
Relevant quotes from that advice are: 

"The limitation of liability clause can be readily evaded by the company 
structuring its business so as to maximise its right to damages against the 
government In the event of Government defhult" 

"The limitation of liability clause will be ineffective for another reason. 
The undertaking by the State of NSW to ensure the Forestry Commission 
has sufficient resources to perform the contract is in the nature of a 
representation which, if it is made fraudulently or negligently, will give 
rise to a right to sue for damages. In my opinion, the prohibition on 
misleading conduct in the Fair Trading Act applies to this transaction, and 
if the representations induced a company to enter the contract, then both 
the State and the forestry Commission are potentially liable in damages 

for both direct and consequential loss." 

So the government ie the taxpayers, could end up compensating the timber 
industry for timber that never existed and/or end up having to buy back timber 
rights on public forests of high conservation value in order to include them in an 
adequate seserve system. 

In Canada we have heard, where 25 year wood supply agreements were issued a 
few years ago, the government is now paying out $200 million to timber 
companies to buy back some areas for national parks. 

C---b ***] is clear that high conservation value moratorium areas will have to be 
logged to meet the promised levels of timber resource. 

816,242 hectares (termed IDFA or Interim Deferred Forest Areas) was set aside 
by the State government on Sept 23 as "determined as likely to be required for 
the development of a Comprehensive, Adequate and Representative reserve 
system. . '(j2 Summary document of Government's decision on Interim 
Forestry Assessment. 

Yet the same document specifically says these areas can be logged "under 
limited circumstances" ic while the Wood Supply Agreements are legally 
binding, the JDFA areas are only set aside subject to supply requirements. 



Already there are only IDFA (Interim Deferred Forest Areas) left to log in the 
Murwillumbah Management Area (MA). By early this year there will only be 
IDFAs to log in the Urbenville and Bulladelah MAs. By the middle of this year 
in the Casino MA and by the end of this year in Coffs Harbour, Dorrigo and 
Tenterfield MAs. Yet the Wood supply Agreements (WSA) promise the levels 
of cut for ten years. 

The intensity of logging outside IDFAs is also likelyt o increase dramatically as 
can be seen by going to recent logging operations witnessed by ( we can take 
you to a recent operation if footage of this would fit into the way you want to do 
the story). 

() ***WI jle  the Wood Supply Agreements commit the government to supplying 
254,760 cubic metres (50% of 1995 Quota) from northeastern NSW our 
estimates of the likely actual amount of resouce that can be supplied sustainably 
outside of the high conservation value IDFAs is only 98,082 cubic metres (see 
chart below). 

The signing away of the 50% levels is likely to entrench the gross overcufting of 
the past, irreparably degrade the sawlog resource within a few years, foreclose 
the ability to achieve conservation outcomes in many areas, and commit the 
government to massive compenstation when the resources are later found to not 
exist or if it decides to meet its conservation committments. 

FOR NORTHEAST NSW 

100% 	of 1.995 Quota level... 509,520 cubic metres per year 
(from LJ 219 hectares of State Forest) 

77% 	of 1995 Quota level... 392,330 cubic metres per year 
(Identified as the sustained yield by the Wood Resources 
Study from 1 	z2-' hectares of State Forest) 

70% 	of 1995 Quota level... 356,664 cubic metres per year 
(from I, 	22q hectares of State Forest) 
(This reduction came into force on July 1, 1996 to try to 

bring 	 industry to a sustainable level of cutting) 

50% 	of 1995 Quota level... 254,760 cubic nietres per year 
(Promised to the timber industry for 10 years from 1/1/97 
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under Wood supply Agreements) 
(from 2,77cL hectares of State Forest (ic approx half the 
area if high conservation value areas (IDFAs) are to remain 

in 	. 	moratorium) 

• 38.5% 	 of 1995 Quota level... 196,165 cubic metres per year 
(from 962,VyL hectares of State Forest (ie outside IDFAs) 

if 	 the Wood Resources Study sustained yield estimates are 
correct (ie half of 77%) 

19.25% 	of 1995 Quota level... 98,082 cubic metres per year 
(from , 2 7ij. hectares of State Forest (ie outside IDFAs)) 
(This is the likely actual sustainable level of logging if the 
Wood Resources Study is assumed to be 100% overestimated 
(as we submit)) 

(Note: Even this level is dubious as true selective logging is no longer practiced. 
This level is based on current harvesting intensities.) 

Oq- ***The timber industry is well aware the government will have problems 
supplying volumes promised and in the Wood Supply Agreements 

Col Dorber on 2KPTR radio November 1995, referring to the level of timber 
guaranteed "How they deliver is the government's problem. There is no doubt 
they will have trouble" 

(9  It is in industry's interest not to have resource levels at unsustainable levels 
so they should support review clauses in the WSA which enable adiustment of 
the levels after the "FRAMES" study ( a redoing of the Wood. Resources Study) 
currently underway. 

If the industry was committed to sustainable levels of logging they would 
support a review clause. Review clauses will protect the long term 
sustainablility of the timber industry because if the "FRAMES" study reveals a 
lesser amount is the sustainable amount and the levels are not lowered they will 
only be cutting into their future if they continue to cut at the higher levels for the 
ten years guaranteed by the contracts. 

State Forest themselves in Feb last year recommended that only the sustained 
yield from the reclaculated available area (ie outside IDFAs) be committed to in 
WSA 



"overcutting during the CRA process simply postpones the inevitable 
while abrogating one of the fundamental principles of sustainable forest 
management. " therefore recommended "that the harvest volume for 
quota sawlogs specified following the lAP be the recalculated sustained 
yield level for that part of the forest not included in the deferred forest 
aias" 

State Forests themselves also acknowledge past overcutting by calling the next 
15 to 30 years a transition period "where supply will be hard/ difficult because 
regrowth not old enough to cut" 

***Many  small sawmilers are already concerned about the intensity of logging, 
"flogging the bush" as they call it and its implications for the sustainability of 
their industry. 

In our area there is a sawmiller who has been in the Forest Products Association 
for 45 years and who spoke out once last year when his company was forced to 
log Pine Creek State Forest intensively and with with clearfelled gaps. He said 
the overcutting was an example of an absolute disaster for the forest. I could fax 
a copy of his statement if you need it. He believes the State Forest foresters need 
to adjust down (the intensity of harvest) and start being foresters. 

If you think it would be a good aspect to the story I could ask him if he would be 
willing to be interviewed about this. 

10 year (five year with a virtually mandatory extension of another five 
years) delivered to industry at this time is a breach of a Labor party election 
prowise and their own Forestry policy which states that long term timber 
supplies will be guaranteed "upon the completion of the Regional Forest 
Agreements (RFA)" 

It is also a breach of the National Forest Policy Statement which sets out that the 
long term agreements will come at the end of the RFA process. 

***cost of the Comprehensive Regional Assessment (CRA) now underway and 
to take two years, leading to a Regional Forest Agreement (RFA) is in the 
millions. The results and recommendations from this scientific study will be 
compromised and not-feasible to implement because of the cost of compensation 
payouts to buy back what has just been given away. 

Why spend hundreds of thousands of dollars of taxpayers money on 
"FRAMES", the new version of the Wood Resources Study, if when you get it 



right it is legally impossible to implement by adjusting the committed timber 
levels? 

() ***The  Wood Resources Study overestimates the available timber volumes by 
100%, has been discredited and yet is being used as the basis bor the promised 
levels of timber supply in the WSAs 

The WRS is an unrefined computer model. 

The model itself has not been validated - This has been acknowledged by the 
"FRAMES"Working group of RACAC who's job it is to redo the WRS. 

According to Dr David Godden an independent economist on the RACAC Socio- 
Economic Working Group and Senior Lecturer in Economics at Sydney 
University there is "an absence of any validation of the model's predictions" 

An independent forester's assessment of a compartment in Whian Whian State 
Forest showed the WRS estimates to be overestimated by 100% (Reference 
available) 

The WRS gives a 100% overestimation based on comparison of over 300 
compartments WRS estimates with Harvest Plan estimates given by District 
Foresters. (Reference: "An Appraisal of the Reliability of State Forests Wood 
Resources Study"by Dailan Pugh September 1996.) 

In the Chichester MA the WRS estimates 8,000 cm/yr as a sustainable yield 
while the Environmental Impact Statement for the same area estimates 4,000 
cm/yr 

The WRS estimates in Murwillumbah are 300% overestimated compared to the 
District Forester's estimates 

Dr Clive Hamilton (Australia Institute) "the model's valuation of standing timber 
may be seriously exxaggerated" 

Signing away vast quantities of public assets on the basis of discredited info is 
irresponsible 



Since then logging has been completed,64 compartments. 
Logging in one compartme, - t began in//June 1993 but was 
suspended a month later due to a pending court case in 
which an adjoining landowner is ptiming logging on the 
steep slopes (above 25 degrees)/would cause siltation of the 
creek from where their domesfic water is pumped. The case 
was heard in the Supreme'Court in mid July 1994, and the 
judgment 



PROPOSED HARDWOOD TIMBER TERM AGREEMENT 

MEMORANDUM OF ADVICE 

The Forestry Commission of New South Wales proposes to enter a number of contracts 

with various timber companies whereby the Commission will sell and the companies will 

purchase identified timber for a price to be calculated in accordance with a prices schedule 

in the contracts. The timber is to be supplied under the contracts either by permitting the 

companies to harvest, or by the Commission engaging independent contractors to 

harvest, the timber from identified State forests. The Commission promises to grant 

timber licences to enable the harvesting of the identified timber. 

The question upon which I am asked to advise is whether the Commission has power to 

enter such an agreement having regard to the provisions for the payment of a royalty 
under ss.30A and 30B of the Forestry Act 1916. 

Section 30A requires the holder of a timber licence to pay a royalty for timber taken in 

pursuance of the licence. The amount of that royalty is the amount determined by the 
Commission under s.30B. 

On its face, the proposed form of contract does not suggest that the price to be paid for 

timber sold under the contract is the same as the amount of royalty which might have 

been determined by the Commission for that timber or timber of that class. I am unaware 

whether there is extrinsic evidence as to the relationship, if any, between the contract 
price and any determined royalty. 

If the contract price is distinct from the determined royalty, and the effect of the contract 

is to require the company to pay the contractual price only and not any royalty for timber 

taken pursuant to a timber licence, the contract would be unlawful. The Commission 

cannot enter an agreement which enables the avoidance of statutory requirements, in this 
case the requirement to pay royalties under s.30A. 

J PRESTON 

SELBORNE CHAMBERS 
20 DECEMBER 1996 
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John R Corkill 
Public Interest Advocate; Environmental Educator, Planner, Policy Adviser 

1 Oliver Place, Lismore. 2480. (066) 224 737 w [ph & faxJ (066) 216824 h 

FAX COVER SHEET 

Date: 9/ 1 / 1997 	To: John Connor, Exec Officer 

At: Nature Conservation Council of NSW 

Fax No. 02 9247 5945 	No. of Pages include, this: one only! 

MESSAGE: 
Please photocopy the revised draft generic contract for timber term agreements, as supplied by SFNSW. 
attach the following letter, and forward to Tim Robertson at the address shown on the letter. 

I would appreciate it if this could happen as soon as possible. Thanks a million mate! 

If this fax message is imperfect please contact the sender on : 066 877 248 



Greens 
d 
aétion 

 

• 1. coastline 
By MARK RILEY 
Environmental groups accuse the 
Carr Government of having an 
"unashamedJy pro-development" 
iecord on coastaj protection and 
stalling on election commitn;ients. 

A "coastaJ crisis" meeting of 
more than 100 conservation, 
recreation andfishing groups 
yesterday called on the Govern-
ment to issue its long-awaited 
coastal policy plhtforrn urgently. 
The groups warned of increased 
community action along the 
coast unless. the Government 
outlined its timetable for change. 

~;X spokesman for the Minister 
for Platrningy.Mr Knowles, 
accused the groups of grand 
standing. lie said the Govern,-
meat had' already told them its full, coastal policy would be 
released within weeks. 

The draft poljcj was put 
before Cabinet late last year and 
the final polic'.docmnent is 
likely to be sentback for ;its 
approval this montji: 

But yes tercIay' meeting critic-
ised t the Government's failure to 
conduct a comprehensive envi 
ronmental survey ofcoastal lands 
to, jdentify PteciQn priorities,. 

What concerns us 
bet 	

most is the 
gap 	'ee. the' 3,pvernmnt's 
rhetoric on .coastal oiicy and, 
the reality,' 1  said.the. executive 
officer of the Nature Conservn,-
tion Couflcjj MJohj Connoç. 

"Green groups campagne4 
for the Can- Government on the. 
basis of its exceUeat policies on 
coastal lands, and jiow it is time 
to deliver.". '.'• .,,... 

Mr Knowles's spokesman said 
the Government had begun estab.- 
lishixi,g a new system of marine, 
parks, with the flrsS at Jervis Bay, 
and had knocked back several 
coastal developments because they. 
did not meet ecologically sustain-' 
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HARDWOOD TIMBER TERM AGREEMENT 

BETWEEN 

THE FORESTRY COMMISSION OF NEW SOUTH WALES 
(trading as Statc Forests of NSW) 

AND 

PTY LIMITED 

C 

JGDz3- 	 - 
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DRAFT (JGD2) - FOR DISCUSSION PURPOSES ONLY 

HARDWOOD TIMBER TERM AGREEMENT 

THIS AGREEMENT is made the 	day of 	1997 

PARTIES 

1.1 THE FORESTIY COMMISSION OF NEW SOUTI WALES a corporation 

constituted under the Forestry Act 1916 (NSW) trading as STATE FORESTS ('State 

Fortsts') 

1.2 	- 	Pty Limited (ACN 	) ('Company') 

1.3 	THE HONOURABLE X(IM YEADON Minister for Land and Water Conservation in 

the State of New SouthWalès for and on behaif of the Crown in right of the State of 

New South Wales ('State of NSW') 

DEFINITIONS AND INTERPRETATION 

2.1 	In this Agreement unless a contrary intention appea 

'Act' means the Forestry Act 1916 (NS W),ri1 all reguaiions m. 

'Area of Supply' means an area comprising various 

Operations; 

that Act; 

eraPhof 

'Base Allocation' means the quantity of Timber which State Forests undertakes to make 

available to the Company in each Year as set out in Part I of Schedule 2; 

'Codes' means the State Forests' Code of Procedure and Forest Practices Code; 

'Contractor' means a person under contract with either the Company or State Forests to 

conduct forestry operations and includes employees and agents of the Contractor, 

JI 	 . 
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'Company' means'the Company and includes all employees, servants and agents of the 

Company; 

'Compartment' means an identified administrative area from which State Forests will 

make a supply of Timber available to the Company in accordance with a Harvesting Plan; 

'Contract Harvesting' includes the felling, snigging, sorting, servicing, grading, loading, 

hauling, delivery and distribution of Timber and Forest Residues by a Contractor engaged 

by State Forests; 

'Sthedulc of Contract Uarvesting Rates' means a schedule for calculating the contract 

harvesting rate prepared by State Forests, 

'Force Maj cure' means an event (other than the payment of money) arising from an act 

of God, industrial dispute, act or omission of government or government department or 

instrumentality, war, sabotage, riot,tivldjsbedience epidemic, disease fire, explosion, 

failure of power supply, accident, na1uraIdisaster, calaxrity or unlawfui act by other 

person, or any similar cause which preyèrIts a party fro'forming its obligations (in 

whole or in part) under this Agreerneii; 	 L.s 

'Forest Residues' means parts of trees cutf the 

meet the requirements of the Specifications; 

'Harvesting Approval Process' means any procedures 

Harvesting Plans or draft plans of operations; 

Ia not 

,prove 

'Harvesting Plan' means an operational plan for harvesting Timber from a specified 

Compartment or Compartments prepared by State Forests and which is consistent with 

the Plan of Operations; 

'Integrated Operation' means a harvesting operation in which two or more types of 

Timber are harvested and sorted into discrete categories during harvesting operations; 

2 

. 	
.5, 	 .. 	 . 	 S. 
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'Log Dump' means the location specified by State Forests where felled Timber is stored 

and serviced before delivery to a sawmill or processing plant; 

Management Area' means an area of land designated as a 'Management Area' on the 

plan prepared by State Forests and attached as Schedule 3; 

'Minister' means the Minister for Land and Water Conservation or any other Minister 

administering the Act; 

'Overcut' means the amount by which the actual quantity of Timber taken by the 

Company in any Year is greater than the Base Allocation; 

'Plan of Operations' means a plan scheduling the various Compartments from which 

State Forests intends to provide the Base Allocation reviewed and approved in 

accordance with a Harvesting Approval Process; 

'Price Schedule' means a schedule for calculating theprice of Timber prepared by State 

Porests in accordance with the pnnciples of The PicSystem and annexed as 

Schedule 5; 

'Salvage' means the taking of windthrown timber or darm 

felled for purposes other than timber harvesting, including 

construction and extraction of forest materials; 

'Specifications' means the specifications for the hardwood timber set out in Schedule 1; 

'The Price System' means a state wide system for determining the price of timber in 

accordance with particular methodologies and principles adopted by State Forests and as 

may be varied from time to time; 

'Timber' means the timber detailed in the Specifications; 

3 
JGDi 
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'Total Allocations' means the total of the Base Allocations for each Year of this 

Agreement as set out in Part I of Schedule 2; 

'Undercut' means the amount by which the actual quantity of Timber taken by the 

Company in any Year is less than the Base Allocation; 

'Year' means a period of twelve months commencing on 1 January in any year. 

2.2 	In this Agreement, unless the context requires otherwise: 

2.2. 1 	a reference to the Act includes all amendments, regulations, rules, by-laws and 

proclamations under the Act; 

2.2.2 words and phrases defined in the Act will have the same meanings attributed to 

those words and phrases in the Act unless the word or phrase is defined in this 

Agreement in which case the word or phrase v4,11 have the meaning attributed to 

it in this Agreement; 

2.23  headings are for convenience only and do noaffect the mtepretation of this 

Agreement; 

2.2.4 words importing the singular mcludc the plural and v.çsa; 

2.2.5 	words importing a gender include any gender; 

2.2.6 	a reference to a person includes a company, partnership, joint venture, 

association, corporation or other body corporate and any governmental agency; 

2.23 	a reference to any thing includes a part of that thing; 

4 
J2 
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2.2.8 	a reference to a claus; party, annexure, exhibit or schedule is a reference to a 

clause of and a party, annexure, exhibit and schedule to this Agreement; 

2.2.9 	a reference to a document includes all amendments or supplements or 

replacements or novations of that document. 

2.2. 10 a reference to a party to a document includes that party's successors and 

permitted assigns; 

2.2.11 no rule of construction applies to the disadvantage of a party because that party 

- 	was responsible for the preparation of this agreement or any part of it; 

2.2.12 a reference to dollars or S is a reference to the lawful currency of the 

Commonwealth of Australia, 

	

3. 	SCOPE OF AGREEMENT 

	

3.1 	State Forests will make avaiiable supplies of Timber to the Company and the Company 

must take and pay for the supplies of Timber ma :aaiIable upàn the terms and 

conditions set out in this Agreement. 	 .. 

3.2 	The Company must pay State Forests the prices calculated 

for the Timber taken by the Company. 

in ac d$cè withClause 14 

' I  'V 

3.3 	The State ofNSW Undertakes to ensure that State Forests has sufficient resources and 

the necessaiy capacity to make Timber available to the Company and will cause State 

Forests to perform its obligations as required by the provisions of this Agreement. The 

S:ate of NSW will only be excused for any failure to perform its undertakings set out in 

this Clause if prevented from doing so by Force Majeure. For the purposes of this Clause 

the words 'act or omission of government or government department or instrumentality' 

in the context of Force Majeui -e will be deemed to mean 'act or omission of a 
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government or government department or instrumentality other than the government or a 

department or instrumentality of the State of NSW'. 

4- 	DURATION OF AGREEMENT 

En 
	This Agreement will take effect from 1 January 1997 and will operate for a period of five 

years unless determined at an earlier date under a provision of this Agreement. 

4.2 
	The Company may, if there has been no default under this Agreement on the part of the 

Company, make an application to the Minister to extend this Agreement for a further 

period of five years. Written notice of its intention to make an application to the Minister 

for an extension must be given to State Forests not less than six months before this 

Agreement expires and must be accompanied by a formal application for ectension. If 

the Minister approves the application under the provisions of Clause 25, this Agreement 

will then be extended in accordance with the terms and conditions of the Minister's 

approval. Unless agreed between the parties there will be no further right to extend this 

Agreement. 

5. 	BASE ALLOCATION 

5.1 State Forests must make available to the Company the Base 

no case will State Forests be required to make available rnor 

during the term of this Agreement than the Total Allocatioru 

In 

5.2 
	Part II of Schedule 2 Sets out indicative quantities of Timber which may be able to be 

made available from particular Management Areas for the term of this Agreement. The 

purpose of Part II is to provide information relating to possible sources of Timber but 

State Forests is not able to make any firm commitment that Timber will be available in 

the quantities or from the Management Areas indicated. State Forests will update this 

information from time to time. 

6 
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5.3 	In any Year the Cmpany may take more or less than the Base Allocation in accordance 

with the following condthons: 

5.3.1 	in any Year the quantity of Timber taken by the Company must not exceed 

110percent of the Base Allocation; 

5.3.2 	in any Year the minimum quantity of Timber taken during that Year must not be 

less than 90 percent of the Base Allocation; and 

5.3.3 	the cumulative Undercut or Overcut aggregated at the end of any Year must not 

be greater than 10 percent of the Base Allocation. 

5.4 	The Company is not entitled to an Undercut or Overcut except in accordance with the 

conditions set out in Clause 5.3. Despite any Undercut or Overcut the Company must 

take no more than the Total Allocation for the term of this Agreement subject only to any 

deduction made under Clause 6.1. 

6. 	ShORTFALL 

6 1 	Any quantity of Timber which the Company fails to taken any Year and which is not 

part of an Undercut allowed under the condLuons of Clause 5.3 is forfeiedy the 

Company and may be sold by State Forests under a separate areenctiV The'qantity of 

Timber which the Company fails to take and which State Foretfr'i.y sell will'be 
.. 

calculated by State Forests and deducted from the Total AflMa.ions. State Forests must 

noti' the Company by written notice within 42 days after the end of the Year of the 

quantity of timber which has been deducted from the Total Allocation. 

6.2 	If the Company: 

7 
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6.2.1 	takes less tan SO per cent of the Base Allocation for two consecutive Years 

during the term of this Agreement or any extension of the Agreement approved 

by the Minister; or 

6.2.2 	takes less than 70 per cent of the Base Allocation in any Year, 

State Forests may terminate this Agreement under the provisions of Clause 22. 

C.3 	If the Company fails in any Year to take 90% of the Base Allocation plus any Overcut or 

less any Undercut allowed under the conditions of Clause 5.3 (the Lchargeable  quantity') 

the Company must pay State Forests within 56 days after the end of the Year the sum of 

money equal to the difference between the price that would have been payable had the 

Company taken the chargeable quantity and the price paid or payable for the quantity of 

Timber taken by the Company for that Year. Any sum payable by the Company under 

this Clause is payable as pre-estimated and liquidated damages and not as a penalty. 

6,4 	If in any Year following a Year in which the Company makes a payment under 

Clause 6. 3 the Company takes a quantity of Timber in&ss of 90% of the Base 

Allocation plus any Overcut or less any Undercut ?  th ncc pay1e by the Company for 

the quantity of Timber above 90% will be reduced I to€aiaccount ofiny sum paid or 

payable under Clause 6.3. The amount of any.reduction under this Claiibmust not 

exceed the price that would have been due and payable for the qua 	Tiber above 

90%. 

7. 	PLAN OF OPERATIONS 

7.1 	No later than 31 October in each Year, State Forests will prepare and supply to the 

Company a draft plan of operations for the next two Years. Any draft plan of operations 

will: 

7.1 . I 	specify the various Compartments intended to be made available for supply,  

g 
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7.1.2 	specify the forest types in the various Compartments and the expected yields of 

Timber: and 

	

7.1.3 	provide details of the proposed type of operations to be conducted and other 

relevant planrung information. 

7.2 	State Forests will lodge the draft plan of operations for approval in accordance with the 

required Harvesting Approval Process applicable from time to time. 

7.3 	State Forests will provide the Company with a copy of the Plan of Operations when 

approved and any Plan of Operations as may be varied from time to time. 

7.4 	State Forests must use its best endeavours to implement the Plan of Operations in 

accordance with its terms. 

8. 	HARVESTING 

8.1 	State Forests must prepare and issue to the Compi HarvestingPlan$ to meet the Base 
.. ............. 

Allocation including any Undercut or Overcut allowed by.the conditions of Clause 5.3.  

ê. Harvesting Plan must detail conditions relevant to the supply of Timberunder this 

&greement as determined by State Forests 	 . 

8.2 	The Company must not conduct any hai-vesting operation 	$ in accordance with a 

Harvesting Plan issued by State Forests. 

8.3 	From time to time during the term of this Agreement the Company may request State 

Forests by notice in writing to consider any modification or change to a Plan of 

Operations which the Company believes is necessary to enable or facilitate the taking of 

any Timber. If State Forests is satisfied that the requested modification or changes are 
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necessary it may amnd or vary the Plan of Operations and seek approval through the 

Harvesting Approval Process. 

8.4 	Where any Timber in a Compartment has been damaged or destroyed by lire, disease or 

other natural cause State Forests must review any Plan of Operations to evaluate whether 

it is possible to harvest Timber from the damaged forest by way of Salvage opera.tions or 

whether any other Compartments are able to be made available. If State Forests 

considers a variation of a specified order of working is necessary or alternative 

Compartments are available, State Forests will modify or vary the Plan of Operations or 

seek approval through the Harvesting Approval Process for an approved variation of the 

Plan of Operations as may be necessary. 

9. 	CONTRACT HARVESTING 

9.1 	At any time during the term of this Agreement State Forests may elect to conduct 

Contract Harvesting. 

9.2 	If State Forests elects to conduct any Contract Harvesitrnust prior to commencing 

these operations give the Company not less than 3 V1onhs  wntten notice of its intention 

and the details and extent of the prospective operations 

9.3 	The Company must not engage the services of a Contractor to ha ,imbeir a 

period in excess of 3 months without first obtaining the written !nt of Stè Forests. 

9.4 	Any decision by State Forests to conduct Contract Harvesting'wiU be entirely within the 

discretion of State Forests but State Forests will provide the Company with an 

opportunity for comment and consultation before commencement of any Contract 

Harvesting operations. 

10 
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9.5 	State Forests may 'ary any Plan of Operations to allow it to conduct Contract Harvesting 

operations and must where necessary or appropriate to do so submit any varied Plan of 

Operations to the Harvesting Approval Process for approval or endorsement. 

9.6  Prior to commencing Contract Harvesting State Forests must provide a copy of any Plan 

of Operations as varied to the Company and State Forests may commence the Contract 

Harvesting operations at any date after the expiration of the 12 month period of notice 

given to the Company. 

10. METHOD OF SUPPLY 

10.1 	State Forests will issue licences enabling the Company or a Contractor to take Timber or 

may elect to make Timber available by conducting Contract Harvesting operations. 

10.2 	The Company must take the Timber as directed by State Forests from time to time from 

any source including (without limitation): 

10.2.1 standing trees; 

10.2.2 Log Dumps; 

10.2.3 integrated Operations; 

10.2.4 Contract Harvesting; and 

0.2.5 Salvage. 

10.3 	All timber taken by the Company must be removed from the point of supply as directed 

by State ForestS. 

11 
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TITLE AND RISk 

11.1 	Ownership of the Timber forming part of the Base Allocation will pass to the Company 

on payment for the Timber by the Company to State Forests. 

11.2 	The risks of ownership of the Timber forming part of the Base Allocation will pass to the 

Company: 

.2,1 where the Timber is harvested by the Company or a Contractor engaged by the 

Company, when the Timber has been felled; and 

I 1 .2.2 where the Timber is harvested by Contract Harvesting, when the Company takes 

delivery in its own right or through the agency of a Contractor; and 

11.2.3 where the Timber is harvested by Integrated Operations when the Company or 

its Contractor takes delivery. 

SPECIFICATIONS 

12.1 	The Company must accept any Timber which conforms with theSpecicati 

12.2 	If quantities of Timber which conform to the Specification are not av2'1 1e i:a Year for 

any reason including Force Majeure the Company and State Fo$3inust confer with a 
i4 

view to exploring the possibility of the Comaxiy ac ptinp$& from categories of 

logs which are not within the Specifications. State Forests rrnist give 'written notice to 

the Company within 28 days of becoming aware of a likely shortage and will in the same 

notice provide an opportunity for the Company to meet with State Forests and details of 

other timber which could be supplied. In any circumstances where but for this Clause 

State Forests would have committed a breach or a material breach of this Agreement, the 

Company will not be entitled to invoke the provisions of Clause 22 or to claim any 

damages for breach against State Forests unless every effort has been made to meet the 

12 
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Company's needs for Timber from other timber available but outside the scope of the 

Specifications. 

	

12.3 	The Timber will be deemed to conform with the Specifications and the Company will be 

deemed to have accepted delivery of the Timber: 

12.3.1 if the Company or its Contractor loads the Timber onto a vehicle for haulage 

purposes; Or 

12.3,2 the Timber is accepted by the Company at the gate of the Company's sawmill. 

DETERMINATION OF QUANTITY OF HARDWOOD TIMBER 

	

13.1 	The method of determination of the quantity of Timber upon which price is payable 

under this Agreement will be as set out in the Code of Procedure annexed as Schedule 4. 

The Code of Procedure may be amended by:.Staze Forests as may be considered 

necessary by State Forests from time to thiibut State Forests will provide the Company 

with an opportunity to consult with Statefbrests before..any amendments are effected or 

implemented. 

	

13.2 	If the Company provides a weighbndge or othe?measuzmg device apoved by State 

Forests, the Company must maintain and veiify the weihbridge or othevice as 

required by the manufacturer's specifications. 	
1.9

...  

	

13.3 	State Forests may from time to time undertake an indepez ii verification of the 

operation and accuracy of the weighbridge or other device, 

PRICE 

	

14.1 	The prices payable under this Agreement from 1 January 1997 will be the prices 

calculated by reference to the categories and quantities of Timber taken by the Company 

applied to the rates and fctors set out in the Price Schedule. 

13 
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4,2 	State Forests may amend or vary the Price Schedule from time to time following a review 

by State Forests of the various components of the Price Schedule. 

14.3 	In conducting a review of the Price Schedule State Forests: 

14.3.1 will be subject at all times to the requirements of the Act; 

443.2 must conform with the methodologies and principles set out in The Price 

System; and 

14.3.3 may consider various pricing elements including (without limitation) the 

cornrnercia.l value and best prices reasonably obtainable for various types and 

categories of available timber. 

14.4 	A Price Schedule which is varied or amended.by State Forests following a review may be 

implemented at any time during a Year provided State Forests gives not less than 28 days 

prior written notice to the Company of the varied or arne?ded Price Schedule. 

14.5 	State Forests may review and vary The Price Syseiiom timetotime. In performing 

any review of The Price System State Forests .'ill .. .at aIrti,ris be subjetto the policies 

and directions of the State of NSW 	 i 

14.6 	State Forests will provide to the Company a copy of The Pric, 	tem as it aiphes at the 

effective date of this Agreement and Will promptly forwaidlO 1py of The Price System 

to the Company if varied or amended following a review. 

14.7 	If State Forests delivers or causes Timber to be delivered to the Company under a 

Contract Harvesting operation the Company must pay State Forests for Contract 

Harvesting in addition to the price payable for timber. 

14 
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14.8 	In relation to any Cntract Harvesting, State Forests must provide the Company with a 

copy of the Schedule of Contract Harvesting Rates prior to commencing any Contract 

Harvesting. 

	

14.9 	The Company must pay State Forests for the Contract Harvesting which will be 

determined by State Forests in accordance with the Schedule of Contract Harvesting 

Rates. The Contract Harvesting rates so ascertained by State Forests will be applied 

against the quantity of Timber delivered to the Company from the Contract Harvesting 

operations and a separate invoice may be issued to the Company by State Forests. 

	

15. 	PAYMENT 

	

15.1 	State Forests will issue monthly invoices. 

	

15,2 	The Company must pay any invoice within fourteen (14) days of the date of issue. The 

Ccmpany is liable to pay an invoiçe•and any interest accrued on that invoice as a debt due 

and payable to State ForeSts. 

	

15.3 	If the Company fails to pay an invoice on the due dat for payment of thai invoice then 

State Forests may suspend the Company's rightitO takekberünditis Agreement 

until payment is made. 

16. COMPLIANCE 

16,1 	The Company must comply with: 

16.1.1 the provisions of the Act and other Acts of the State of NSW; 

16.1.2 conditions of licences issued to the Company under the Act: 

16.1.3 the Harvesting Plans; 

15 
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16.14 theCode; 

16.1.5 Acts of the Commonwealth of Australia; and 

16.1 .6 the requirements of any person acting in the exercise of statutory powers (State 

or Commonwealth) enabling them to give directions in connection with or 

affecting the availability, taking, supply or delivery of Timber. 

16.2 	The Company must ensure that: 

16.21 its agents, Contractors or other persons under the Company's control or 

direction engaged in obtaining Timber pursuant to this Agreement comply with 

Clause 16.1; 

16.2.2 no person under the control or direction of the Company is engaged in a 

harvesting operation without a current Contractor's or Operator's licence issued 

under the Act; and 

16 2 3 the Company's Contractors and their ernpees or subcontractors are insured 

and are kept insured under an insuranc 	Iicjursuant to the Workers' 

Compensation Act 1987. 

17. INDMNXTY AND INSURANCE 	 . 	
2 

17.1 	The Company indemnifies State Forests against all actions, proceedings, claims, demands 

and expenses by any person under its control or direction in respect of or arising out of 

the performance by the Company of its obligations under this Agreement. 

17.2 	The Company will take out and maintain Public Liability Insurance with an insurance 

company approved by State Forests and under a policy approved by State Forests in an 

16 
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amount not less thaYt $10 million. The Company will also take out and maintain any 

other policy of insurancc which is deemed necessary by State Forests from time to time. 

	

18. 	SALE OF TIMBER TO OTFIER PERSONS 

	

18.1 	State Forests reserves the right to; 

8.1 .11 supply Timber from within the Area of Supply; or 

18.1 .2 issue licences to obtain Timber, products or forest materials within the Area of 

supply; 

to any other person. 

	

18.2 	The Company may from time to time sell Timber which it owns to any person without 

the need for processing the Timber 

	

18.3 	The Company must provide State Forests with detai1sitiiritiig of the volume by log 

category of sales to other persons within 30 days after the end Oach Year. 

	

19. 	SECURITY 	 . 

19A 	The Company must provide security ('security') in a sum equito one qtrter of the 

price of the Base Allocation in the first Year ('secured afor the purpose of 

ensuring the due and proper performance of its obligations unàèr this Agreement. 

19.2 	The security must: 

19.2.1 be in the form of cash, bonds or inscribed stock issued by the Australian 

Government or the Government of a State or Territory of Australia, an 

unconditional undertaking (in the form set out in Schedule 6) given by an 

17 
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approvefinancia1 institution or insurance company or in any other form 

approved by State Forests; 

192.2 be lodged within fourteen (14) days of the execution of this Agreement. 

19.3 	If the security is not transferable by delivery, it must be accompanied by an executed 

transfer or other documentation sufficient to effect transfer of the security. The costs 

(including stamp duty) of any transfer or retransfer must be borne by the Company. 

19.4 	After the first Year, the Company must maintain the secured amount in an amount equal 

to not less than the highest total of payments made by the Company during any two 

consecutive months for Timber taken by the Company during the term of this Agreement. 

19.5 	If State Forests commences Contract Harvesting operations the secured amount will be 

increased by an amount equal to the likely costs of Contract Harvesting estimated by 

State Forests for the first two months of operation. State Forests will notif' the 

Company by written notice of the estimatd costs and the Company must increase the 

secured amount within 14 days. 

19.6 	State Forests may at any time and without notice to theCornpany,dw upon the 

secured amount to meet any loss of revenue or damages arising from thompany S 

failure to perform any of its obligations under this Agreement. 

19.7 	If State Forests draws on the secured amount under this Anent but does not 

terminate this Agreement as a result of any breach, then the Cmpany must provide 

additional security so that the secured amount is maintained at the level determined under 

clause 19.3. 

198 	State Forests may suspend the Company's tights to take any Timber if the Company fails 

to lodge the security or vary the secured amount when requested to do so. 

18 
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19.9 	State Forests mustrelcase the security to the Company within six months of the date of 

termination of this Agreement if no money is then due to State Forests. 

20.. FORCE MAJEURE 

	

20.1 	If the Company is prevented from taking or accepting Timber or from canying on 

production of Timber by Force Majeure and: 

(1) 	the Force Majeure was not caused by any act or omission on the part of the 

Company or any employee or agent of the Company; 

the Company had taken all necessary or practicable precautions to prevent the 

Force Majeure; and 

the Company:has made all reasonable.efforts to contain the effect of the Force 

Majeure; 

then the Company may apply to State Forests for suspsion or modification of its 

cbhgations under this Agreement to the extent thatitabthty to meet its obligations have 

been adversely affected by the Force Majeu.re , 

	

20.2 	Where the Company makes an application under Clause 20.1, State, ' atims cli1negouate 

vith the Company in good faith to review the Base Allocationji into acount the 

functions and obligations of State Forests under this Agrh1and the Act and the 

requirements for the Company to do all things necessaiy or practicable to mitigate the 

effect ofhe Force Majeure. 

	

20.3 	If State Forests is prevented from performing all or any of its obligations under this 

Agreement by reason of Force Majeure: 

19 
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20.3.1 the Compny will have no claim against State Forests under this Agreement, to 

the extent that the non-performance is due to the Force Majeure; and 

20.3.2 if State Forests is unable to resume the performance of its obligations within a 

period of 6 months from the date of the occurrence of the Force Majeure or the 

date when the occurrence of the Force Majeure first became apparent (the 

'relevant date') either party may terminate this Agreement by written notice. 

The right to give notice under this clause must be exercised within a period of 

12 months from the relevant date and in this regard time will be of the essence. 

20.4 	A party affected by Force Majeure must give initial notice of the existence or occurrence 

of the Force Majeure as soon as is practicable to do so and in any case it must provide a 

more detailed notice within 28 days of the Force Majeure being apparent which provides 

clear details of the event or occurrence claimed as Force Majeure and setting out 

particulars of the likely effects of the event or occurrence in question. 

20.5 	If the Company fails to comply with the notice requiremçnts under Clause 20.4, State 

Forests will be entitled to take the consequences ofths'f°iluçe into account in assessing 

the Company's application under Clause 20.2. 	
• 

20.6 	If State Forests fails to comply with the notice requirements under Cia 	the 

Company may require State Forests to supply details of any altenat,e;plifTimber 

which may be made available to the Company to mitigate the 	uence ofiJiate 

notification. 

20.7 	If Force Majeure causes a significant reduction in the quantity of Timber, State Forests 

will allocate any Timber which is available to the Company and other persons in a manner 

which reflects State Forests functions and obligations under the Act and accords with any 

directions of the Minister. 
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21. LEGAL RESPONSLBILITY AND LIMiTATION OF LIABiLITY 

21.1 
	Where the Company is prevented from taking Timber as a result of any breach of this 

Agreement: 

21 .1.1 by an act of State Forests, then State Forests and not the State of NSW will be 

the party, if any, responsible to the Company for any loss suffered; or 

21.1.2 by an act of the State of NSW, the State of NSW and not State Forests will be 

the party, if any, responsible to the Company for any loss suffered; or 

21.1.3 by an act or law of the Commonwealth of Australia, then neither State Forests 

nor the State of NSW will be in any way responsible to the Company for any 

loss suffered. 

21:2 
	Where State Forests or the State of NSW :isiIiable for any loss by reason of any failure to 

make Timber available or to supply or deliver Timber ux1er this Agreement any loss 

suffered by the Company will be limited to any direct lfdamage or expense (which the 

Company must establish has been mcurred by the Gonpany) a4will not include any 

indirect loss, damage or expense including (withdüt limitation) ny.ldss of profts, loss of 

business opportunity or consequential loss. 

22. DEFAULT OR INSOLVENCY 

22.1 	If the Company or State Forests breaches or repudiates this Areernent, nothing in this 

Clause will prejudice the right of the other party to recover damages or exercise any 

other right. 

22.2 	Ifthe Company commits a material breach of this Agreement and State Forests considers 

that damages may not be an adequate remedy, State Forests may give the Company a 

written notice to show cause. Material breaches include without limitation: 

21 
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22.2.1 failing to take the quantities of Timber set out in Clause 6.2; 

22.2.2 commencing any harvesting operations prior to receipt of a Harvesting P. 	or a 

Plan of Operations in breach of Clause 8.2; 

22.23 failing to take Timber as directed in breach of Clause 10.2; 

22.2.4 failing to accept Timber in breach of Clause 12; 

22.2.5 failing to make payments in breach of Clause 15; 

22.2.6 failing to take out and maintain any insurance in breach of Clauses 16.2.3 or 

17.2; 

22.2.7 failing to meetthe requirements of Clause 16; 

22.2.8 failing to provide security in breach of Clause 19; 

22 2 9 purporting to assign the whole or any part of this Agrenent without the 

approval of the Minister in breach of€lauses 24,abd 

22.3 	A notice under Clause 22.2 must: 

22.3.1 state that it is a notice under Clause 22.2 of this 

1. 

22.3.2 specifr the alleged material breach; 

22.3.3 require the Company to show cause in writing why State Forests should not 

exercise its right to terminate under Clause 22.4; 

22 
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22.3.4 speciFy tht time and date by which the Company must show cause (which must 

not be less than seven days); and 

22.3.5 speciFy the place at which cause must be shown. 

	

22.4 	If zy the time specified in a notice under Clause 22.2 the Company fails to show 

reasonable cause why State Forests shou'd not exercise Its right of termination, State 

Forests may by notice in writing to the Company terminate this Agreement. 

	

22.5 	If the Company: 

22.5.1 informs State Forests in writing or its creditors generally that it is insolvent; 

22.5.2 commits an act of bankruptcy; 

22.5.3 has a bankruptcy petition,presented':ágairist it; 

22.5.4 ismadebankrupt; 

22.5.5 a meeting of creditors of the Comp:ical1é'ith aiiet,o; 

entenng a scheme of arrangement or composition th creditors, or 

w '•" 
placing the Company under official managnent; 

22.5.6 the Company enters a scheme of arrangement or composition with creditors; 

22.5.7 a resolution is passed at a meeting of creditors to place the Company under 

official management; 

22.5.8 the Company is placed under official management; 
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22.5.9 a receiver of the property or part of the property of the Company is appointed; 

22.5.10 an application is made to a Court for the winding up of the Company and not 

stayed within 14 days; 

22.5.11 a winding up order is made in respect of the Company; or 

22.5.12 execution is levied against the Company by creditors debenture holders or 

trustees or under a floating charge. 

State Forests may, without giving a notice to show cause, terminate this Agreement by 

notice in writing to the Company. 

22.6 	If State Forests commits a material breach of. this Agreement and the Company considers 

that damages may not be an adequate remëLy, the Company may give State Forests a 

written notice to show cause. Material braches includë.without limitation: 

22.6.1 failing to make available the ease Allocatip for each Year in breach of 

Clause 5; 

22.6.2 failing to process an application for an extension 

Clauses 4.2 and 25: 

22.6.3 failing to process any application requesting an assinent of this agreement in 

breach of Clauses 24 or 25. 

22.7 	A notice by the Company under Clause 22.6 must; 

of 

22.7.1 state that it is a notice under Clause 22.6 of this Agreement; 

24 

ICTJX3-1 



26/11 96 14:44 	'81 2 484 3976 	 STATE FORESTS 
	

Ej 028/039 

22.7.2 specify thq alleged material breach; 

22.7.3 require State Forests to show cause in writing why the Company should not 

terminate this Agreement; 

22.7.4 specify the time and date by which State Forests must show cause (which must 

not be less than seven days); and 

22.7.5 specify the place at which cause must be shows. 

	

22.8 	If by the time specified in a notice under Clause 22.6 State Forests fails to show 

reasonable cause why the Company should not exercise its right of termination, the 

Company may by notice in writing to State Forests terminate this Agreement. 

23. RESOLUTION OF DISPUTES - MANDATORY MEDIATION AND 

ARBITRATION 

	

23.1 	If a dispute or difference between the parties arises oLfor.in connection with this 

Agreement or concerning the interpretation or oeahon of anyprovision of this 

Agreement (except Clause 14) which cannot bêttledby the parties yithin 
•: 

fourteen (14) days, the parties agree that themust endeavour to settle 	dispute or 

difference by mediation before having recourse to arbitration The* 	&or NWst be a 
p 

person agreed by the parties or failing agreement a party mayt the Au1ralian 

Commercial Disputes Centre (ACDC) to appoint a medi~ . the mediator will be so 

appointed. 

The mediator must conduct proceedings under this Clause in accordance with the 

Guidelines for Commercial Mediation of the ACDC. During the course of any mediation 

each party must be represented by a person having authority to agree to a resolution of 

the dispute. 
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23.2 	In the event that t4te dispute has not been settled within twenty eight (28) days or such 

other period as agreed to in writing between the parties, after the appointment of the 

mediator, the dispute or difference must be submitted to arbitration. 

Any arbitration must be conducted by a person acceptable to the parties but if the parties 

are unable to agree to the appointment of an acceptable person within fourteen (14) days 

of one party giving the others a written nomination of a suitable person or persons, then a 

party may request the President for the time being of the Institute of Arbitrators, 

Australia., to appoint an arbitrator and the arbitrator will be so appointed. Any arbitration 

must be undertaken in accordance with, and subject to, The Institute of Arbitrators 

Australia Rules for the Conduct of Commercial Arbitration. 

23.3 	The Arbitrator or some person appointed on the Arbitrator's behalf may investigate the 

Company's and State Forests' affairs and accounts so far as may be necessary to assist 

the Arbitrator to determine any matter referred for arbitration. The Company and State 

Forests must give the Arbitrator full access to all accounts and papers necessary for that 

purpose and must afford the Arbitrator fuill informationq,pd assistance. 

23.4 	Any mediation or arbitration must be held in Sydney,SW 

24. ASSIGNMENT 

24.1 	The Company may not without the prior approval of ti 

entitlements under this Agreement in whole or part to 

rits and 

24.2 	If the Company is a corporation, any change in control of the Company (or if the 

Company is a subsidiary, any change in control of its holding company) will be deemed 

to be an assignment of the Company's rights and entitlements under this Agreement. For 

the purpose of this Clause £ change  in control' means control of the composition of the 

board of directors or control of more than 50% of the shares with the right to Vote in 

general meetings of the corporatloit 
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243 	If the Company wishes to assign the whole or any part of this Agreement it must make a 

written application to State Forests requesting an assignment and must provide all details 

and information concerning the assignee and the effect of the assignment as may be 

reasonably required by State Forests. 

24.4 	Upon receipt of any request for an assignment of the whole or any part of this 

Agreement, State Forests must process the application in accordance with Clause 25 

provided the Company has supplied any details and information required by State Forests 

under Clause 24.3. 

24.5 	The Company must ensure that any assignee executes all agreements and other 

documents which State Forests may reasonably require to record or effect any 

assignment. 

25. 	MINISTER'S A?PROVAL FOR.'ANEXTNSION ORASSIGNMNT 

25.1 	State Forests must consider any application made in 

requesling an assignment of the whole or part of thi 

Minister the action that the Minister should tal&ñ t 

have regard to any recommendation of State Forests 

recommendation. 

to an extension or 

ie'and recommend to the 

Minister will 

is not bound 

25.2 	The Minister may determine an application for an e ensiequestin an assignment 

of the whole or part of this Agreement by granting the applicalion (either unconditionally 

or subject to conditions of the kind set out in Clause 25.3) or by refusing the application. 

An application may be refused on the following grounds: 

25.2.1 the Company fails to satisf' such value added criteria as have been adopted by 

the Minister; 
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25.2.2 such grouids as may be prescribed by regulations under the Act; or 

25.23 such grounds as the Minister considers relevant having regard to the need to 

promote a competitive timber industry, to prevent misuse of market power and 

to ensure the availability of Timber and the security of supply. 

25.3 	The Minister may impose (without limitation) the following kinds of conditions on an 

application for an extension or an application requesting an assignment of the whole or 

part of this Agreement: 

25.3.1 a condition requiring the Company or any assignee to take action to comply 

with or satisf,' value added criteria as have been adopted by the Minister: 

25.3.2 a condition requiring the Company or any assignee to meet specified guidelines 

or subject to.specified restrictions; 

25.3.3 a condition requiririg the Company or any assignee: 

to prepar; and submit to the Mimter a busmess plan setting out the 

Company's or any assignee's policiesnpractics and.procedures in 

relation to the conduct of ifs. timber business; and 

to conduct the business the subject of the apion in accdance 
i

. 

with that business plan; 

253.4 a condition requiring the Company or any assignee to fI.u -nish to the Minister (at 

the times and for the periods as the Minister may decide) information the 

Minister may require to enable the Minister to determine whether or not the 

Company or the assignee has satisfied or is complying with any value added 

criteria or other condition. 
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26 	VARIATION 

26.1 	This Agreement comprises the entire understanding of the parties. 

26.2 	None of the provisions of this Agreement may be varied, waived, discharged or released 

either at law or in equity, unless by the express consent of the parties in writing. 

INTEREST 

27.1 	In the event that the Company fails to pay any money due to State Forests when required 

to do so by this Agreement, interest will accrue on all unpaid money from the date of 

default until payment in full at the rate of interest per annum for the time being payable 

on 10 year Commonwealth bonds. 

NOTICE 

28.1 	Any notice required to be served under this Agreement way be served; 

in the case of the Company; 

[name, address, telephone and facsiftuie numbers of recipient] 

in the case of State Forests: 

[name, address, telephone and facsimile numbers of r&ipient] 

28.2 	The parties may change the address for service of notice from time to time by notice in 

writing to the other party. 
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GOVERNI1G LAW 

29.1 	This Agreement is governed by the laws of New South Wales and the parties agree to the 

jurisdiction of the Courts of New South Wales. 

SEVERABILITY 

30.1 If any provisions of this Agreement are held to be invalid, illegal or unenforceable by a 

Court or other tribunal of competent jurisdiction, the validity, legality and enforceability of 

the remaining provisions will not in any way be affected or impaired thereby. 

32. GENERAL 

32.11 	A parry terminating this Agreement as a result of a failure or default of the other party 

may only claim damages for any loss resulting from the failure or default if the claim for 

damages is not exciudedunder this Agreement. 

EXECUTED AS AN AGREEMENT 

30 
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SCHEDULE 1 

Specifications (Clause 12) 

JGD2I3-P 
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SCHEDULE 2 

Base Allocation (Clause 5) 

Part I 

Base Allocation 

Part II 

Indicative Quantities of Timber 
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SCHEDULE 3 

Plan of Management Areas 
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SCHEflULE 4 

Code of Practice 

• :•. 

1• 
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SCIIEDTJLE 5 

Rates (Clause 14) 

Part I 

Part II 

JG*33-1 
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SCHEDULE 6 

Approved form of Unconditional Undertaking (Clause 19) 

At the request of........................................ACN ......................... --- ..... ('the Company') 
and in consideration of .State Forests ........................................................ (4 the Principal') 
accepting this undertaking in respect of the Hardwood Timber Term Agreement for 

....................................................................................('the Agreement') 

........................................ACN ..................... ('the Financial Institution') 
unconditionally undertakes to pay on demand any sum or sums which may from time to time be 
demanded by the Principal to a maximum aggregate sum of $.............................................. .........................................................................). 

The undertaking is to continue until notification has been received from the Principal that the 
sum is no longer required by the Principal or until this undertaking is returned to The Financial 
Institution or until payment to the Principal by the Financial Institution of the whole of the sum 
or such part as the Principal may require. 

Should the Financial Institution be notified in writing, purporting to be signed by a delegate for 
and on behalf of the Principal that the Principal desires payment to be made of the whole or any 
part or parts of the sum, it is unconditionally agreed that the Financial Institution will make the 
payment or payments to the Principal forthwith without reference to the Company and 
notwithstanding any notice given by the Company ntb make payment. 

Provided always that the Financial Institution may at any time without being required so to do 

payto the Principal the sum of $.................................................................................................. 
...................................................................................................) 

less any amount or amounts it may previously have paid underthis undertaçing or such lesser 
sum as may be required and specified by the Principal ancFthbreupon the li.bi1ity of the Financial 
institution hereunder shall immediately cease. 	 . 

This undertaking will expire on the ............day of....................19 ............... 

DATED at ..................this 	.day of ....................... 19 .... 

JCDZI)).} 



M-h± 	S I d u)( k' - 2 	c 
From: Barrie Griffiths (065) 77.3105 fax: (065) 77.3001. 
11 fax pages including this one. GrCVAdk.5 d d4 .2o:.ij 
Tim Robertson 
Dear Tim, 

The Resource and Conservation Assessment Council next meets this coming 
Monday; Dailan is a member of the Council and wants to move a motion 
recommending amendments to the draft Hardwood Timber Term Agreement with the 
effect of enabling the base allocation to be reviewed according to 
availability of supply; this needs to be notified on Wednesday for the agenda. 
We would be grateful if you could assist with the drafting of amendments. 

RACAC is unlikely to pass such a motion; however we need an alternative draft 
agreement we could live with; and of course we're anxious for advice as to 
whether there are grounds upon which we might challenge the agreements (or 
refer to ICAC? or, with respect to Boral, allege breach of Trade Practices 
Act?) 

I have attempted to draft amendments as follows: 

Definitions 

"Comprehensive Regional Assessment" means assessments co-ordinated by the 
Resource and Conservation Assessment Council in accordance with the Scoping 
Agreement for a Regional Forest Agreement, January 1996, consistent with the 
National Forest Policy Statement. 

"Ecologically sustainable development" has the same meaning as under section 6 
(2) of the Protection of the Environment Administration Act 1991. 

3.3 Add: Subject to 5.2, the State of NSW will only be excused... 
Delete all words after "Force Majeure". 

5.1. Subject to 5.2, State Forests must make available... 

5.2 add: State Forests may reduce the base allocation in accordance with 
updated information on available timber volumes. 

5.2.1 State Forests will review the timber resources available within each 
region subject of a Comprehensive Regional Assessment. The review shall be 
completed within six months of the conclusion of the Comprehensive Regional 
assessment, or within five years, whichever is the sooner. State Forests may 
reduce the base allocation as from the first day of January following the 
review where 

the review indicates a need to adjust the allocation in the interests of 
proper forest management in accordance with the principles of ecologically 
sustainable development; 

a reduction is required as a consequence of regulatory procedures under 
the Harvesting Approval Process; 

a reduction in allocation is necessary as a consequence of Forest 
Reserves declared at the completion of the Comprehensive Regional Assessment. 

5.2.2 State Forests must give the Company not less than six months notice.pf 
a reduction in the base allocation. 



Clause 22.6.1: 

Add: except in accordance with 5.2. 

Part I of Schedule 2 should state that the Base Allocation is subject to 
clause 5.2 of this agreement. 

Enclosed: draft Scoping Agreement; I do not think the signed agreement was 
significant.y changed; if relevant I can arrange for the final agreement to be 
sent to you. 

Can we communicate about this by phone or fax tomorrow? 

Best wishes, 
Barrie. 

I 
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Urgent fax for Sid Walker 
From Bruce Donald 
Please review this draft and call me a ssoon as possible as I have to conclude it in the 
next half hour. 

6th December 1996 
The Chair, 
Nature Conservation Council of NSW, 
39 George St, 
SYDNEY NSW 2000 

Dear Sir, 
Hardwood Timber Term Agreements 

This advice reviews the pro-foriva "Hardwood Timber Term Agreement" under whid 
the State of NSW and State Forests are to supply timber companies. 

Advice Summary 
• The agreements are to be entered into in the context of a fundamental restructuring 

of the resource and conservation needs of the NSW native forests 
• The restructuring process involves all public and private interest groups and 

authorities relevant to forests and is not yet complete. 
• Basic issUes remain unresolved in the process such as the validity of the appraisal 

of available resources and the likelihood of the reserve system requirements being 

met. 
• The agreement is a crude supply agreement for the supply of firm basc allocations 

of timber to the companies. 
• It is drafted as if it is occuring in a vacuum, in the sense that its terms reflect 

nothing of the restructuring process or its uncertainties. 
• The agreement provides an unqualified State Government guarantee of 

perfonnance. 
• The agreement contains no review or qualifying terms to take account of the 

acknowledged uncertainties affecting potential timber quantities, 
• The agreement contains no basis for adjustment if it conflicts with the State's 

obligations to achieve the agreed reserve system. 
• These would be long term agreements for up to ten years contrary to the NFPS. 

The Forest Restructuring Process 
I am instructed that the resource and conservation restructuring background to the 
proposed use of this pro-fonna is as follows. 



W21  

The Hon Alan Corbett MLC, 
A Better Life for our Children. 
Parliament House. 
Macquaiie Street, 
SYDNEY NSW 2000 

Dear Mr Corbett, 

Unfair Revicw of Child Cai'e Regulations 

The Department ofCornrmrnirv Services' recently reviewed N.SW.'s centre -bosetl child care 
iegulations. line Deparimenihad six years to piepale the reviewbut offered industry only six weeks to 
absorb and respond to the sianificarn changes. 

This rush has led to needless costs, problennis and confusior, ihere was no proper assessment of costs 
and benefits, and not enough time to Allow pwper consultation, especially with the private Sector which 
had not been included in the Depai tinent's Advisory Reference Gioup (even though private services 
70% of long day or e). 

The new regulations came into force on 1st Septmbcr, 1996 but on 0th September. 1996 the 
Department instructed existing licensees to coninue to comply ivitil 1989 regulations while the 
Depaitment seeks advice on "impletnentationdmframes' I can understand why the Department has 
effectively suspended the new regulations gi'ien the e.'rtenit of the problems with them, but I question 
whether the Department is ttuthorised to wake these pronouncements, and whetlict the Department will 
get it right next time iflefi to itself. 	/ 

I ask that Parliament now exercise its responsibility for correcting the problems The Shadow Minister 
agrees and oil or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to he done properly. 11is letter seeks your sqrpott for that coutse. 

I do not oppose the riced lot sensible regulation providing proper ptection at reasonable cost. But the 
new regulations go beyond sensihle fun exanple 

* 	the requirennernl that two adults be present at all times [his could 
mean the end of small centres run by sole operators and hye great 
impact on larger ones. 
requiring additional space without captaining why more is ntcdd. 
vithut anob - sing costs and benefits, And without proper consultation. 

Imposing unnecessary costs on centte& par wits arid taxpayers will hairn the economy and weaken our 
community. Tiat is what is at stake here. Please support the Shadow Minister's motion 8the first step 
to allow proper procedures to be followed. 

Yours faithfully, 

1st October. 1996 

/ 
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The Coiiiprehcnswe RegIonal AsessmentIRegioxuil Ficst AgL euiiit pi ôcss (the 
CRA/RFA process) is taking place pursuant to the National Forest Policy Statement 
%Ni Y) ILLJ 	 bi'on :Fdii •.l cti fluiflTflflti' 

• to establisha Cuiupi elicui c, A&quate and Rcprc3cntat:vo (CAR) fc:zt-rozor';e 
system throughout Australia, and 	 - 

• to determine a sustainable basis for supply of hardwood to the timber industry 
under long tciiu bupply agreements to be entered into at the. conclusion of the 
CRA/RFA process. 

In NSW the CRA/RFA process has included an Interim Assessment Process (TAP) to 
identify, and defer logging in, native forest areas that may contain the necessary types 
and quantities of forest to meet the CAR objectives, while identifying other areas 
where it continues to be appropriate for logging to proceed. 

The appraisal data concerning forest resources developed and used by the various 
authorities and interested groups during the 'tAP is subject to continuing review and 
the extent to which the deferred areas will be sufficient to provide the range of forests 
to meet the CAR objectives remains to be finally determined by the completion of the 
CRAIRFA process. 

State Cabinet has decided to enter into term supply agreements before the CRAJRFA 
process is complete and State Forests has drafted this pro-forma agreement for that 
purpose. 

Issues 
The issues for advice are whether agreements using this pro-forma will be long term 
agreements made before the CRA!RFA process is complete, whether they will expose 
the State to potential liability and whether they will provide a basis for ensuring that 
the State is in a position to achieve the CAR reserve objectives in the event that the 
data used in the lAP proves incorrect in any particular or that the deferred areas are 
inadequate. 

The Agreement 
The Agreement does not contain any recitals of the background or context within 
which it is to be entered into. Usually agreements set out in clear and simple terms the  
context for the purposes of aiding in their interpretation, implementation and if 
necessary their enforcement. This Agreement is wTittcn in a vacuum such that the 
entire industry, resource and conservation process in which its parties continue to be 
intimately involved and which determine crucial elements of its operation will be 
legally irrelevant. This very much favours the timber company parties as, together 
with other provisions, it underscores the absolute nature of their rights. 
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(Adth ess). 	k:c \ 
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The Hon Alan Carbett MLC, 
A Bitter Life for our Children, 
Parliaimnl House, 
Macquaiie Street. 
syoy\Nsw 2000 

Dear Mr C 

tlufair Review of Child Care Regulations 

The Department of Cnthmunity Services' recently reviewed N.S.W.'s centre -based child care 
regulations. The DepartnInt had six years to prepare the review but offered industry only six weeks to 
absorb and respond to the significant changes. 

This rush has led to needless costs, problems and confusion. There was no proper assessment of costs 
and benefits, and not enough time to,allow proper consultation, especially with the private sector which 
had not been included in the Department's Advisory Reference Group (even though private services 
70% of long day care). 

The new regulations canie into force on 1st September, 1996 but on 9th September, 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
Department seeks advice on "implementation timcframes. I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Department is authorised to make these.pronouncernents, and whether the Department will 

get it right next time if left to itself 

I ask that Parliament now exercise its responsibility for ctrecting the problems. The Shadow Minister 
agrees and on or about 22nd October, 1996 will move for the disallowance of the regulations to enable 
the review process to he done properly. This letter seeks yodk support for that course. 

I do not oppos.e the need for sensible regulation providing properprotection at reasonable cost. But the 
new regulations go beyond sensible; for example; 

* 	the reaniretnent that two adults be present at all tim. This could 
me-at) the end of small centres run by sole operators an'd have great 
impct on larger ones. 

* 	ruiring addition1 space without explaining why more ieeded, 
Mthout analysing costs and benefits, and without proper co\sultation. 

Imposing unnesss.ry costs on centreg, parents and taxpayers will harm the econoltiy and weaken our 
community. That is what is at stake here. Please support the Shadow Minister's as the lirst step 

to allow pro4er procedures to be followed. 

Yours fiiilly, 

1t October, 1996 
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Clause 5 provides that State Forests "must make available the Base Allocation for 
each Year's. Base Allocation is defmed in clause 1 and Sched. 2 simply as a quantity 
of timber without reference to any areas or forests from which it is to be obtained. 

Clause 3 is an unconditional agreement by the State that there will be timber to meet 
this obligation and that State Forests will perform. 

Clause 7 contains provisions for Plans of Operations under which State Forests will 
identify Compartments and expected yields. Cl 7.2 refers to a "Harvesting Approval 
Process' under which Plans are to be approved- but this Process is not contained 
elsewhere in the Agreement. Subject to the effect of that approval Process, nothing in 
these provisions provides any basis for adjustment to the supply obligation if the 
available resource from the areas anticipated by State Forests to service the 
Agreement turn out to be inadequate. 

Under the State's guarantee, once the Agreement is signed and the base Allocation 
set, the State must find timber or compensate the company. C1.2 1.2 limits 
compensation to direct loss but this would include the loss of the value of the 
shortfall. 

It would be straight-forward to refine the Agreement to provide that: 
• it is entered into in the context of the CRA!RFA process and the LAP during vhicl 
- 	

. 	 - 

d 	rt. 	 r. 
• it is based on identified data as to available resources which the parties estimate 

are likely to be adequate to provide the Base Allocation, 
• the Base Allocation obligation will be varied if, during the operation of the 

Agreement, an independent assessor eg. RACAC, determines that the available 
resource is inadequate to provide the Base Allocation. 

Nor does the Agreement provide any mechanism for adjustment or review if at the 
conclusion of the CRAIRFA process, the deferred areas prove insufficient to provide 
the CAR reserves. Since these Agreements are to be entered into in the context of an 
incomplete process which I am instructed is providing a $120 million restructure 
package to the industry, this seems to place the State in a disadvantageous contractu 
position. 

It would again be straight-forward to draft a recital of the relevance of the restruture 
package to the operation of the Agreement and a review provision for adjustment of 
the specified areas and Base Allocation in the event of the fmal CRAIRFA outcomes 
requiring this. Again, reference to an independent assessor could be mcluded. 



(Name)... 

(Addresn) 

1 ZIcq 

The Hon Alan Corbett MLC,  
A Better Life for our Children. 	 / 
Parliament Hoc, 
Macquiie Street. 
SYUNE'Y NSW 2000 

Dear Mr 

Uufair Review of Child Care Regulations 

Tile 1)eparinient of CorI'torinity Services recently rewietvcd N.SWs centre -baced child care 
regulations. '[lie I)epnrinient had 9ix years to prepare the review but offered industry only six weeks to 
absorb and respond to the siificant changes. 

This rush has led to needless cosPr problems and confusion. There was no proper assessinCut of costs 
and beuelIts, and not enough time io ' lillow proper consuRation, especially with [lie private Sector which 
had not been included in the Departnent's Advisory Reference (Jwup (even though private ser vices 
701NO of long day care). 

The new regulations came into frce on lstSeptember, 1996 but on 9th September. 1996 the 
Department instructed existing licensees to continue to comply with 1989 regulations while the 
L)epartznerit seeks advice on "implementation tihefranue.s'. I can understand why the Department has 
effectively suspended the new regulations given the extent of the problems with them, but I question 
whether the Departnient is ztuthorised to make thesè\pmonouncenrents, and whetlict the Department wilt 
get it right nect time ifleti to itself. 

I ask that Parhianuejit now exer cise its responsibility for crectiIrg the problems the Shadow Minister 
a tees and on or about 22nd October, 1996 will move for he disallowance of the reuulations to enable 
the review process to he done properly. This letter seeks yon support for that course. 

I rio not oppose the needfor sensible regulation providing [)Jop protection at rasonnble cost. But the 
new regulations go beyond sensible for example; 

the requirement that two adults be present at all ti:s. This could 
Irrean the end of small centres run by sole operators aid have great 
impact on larger ones, 	 N 
rquiririg additionni space without explaining why more i\needc'd, 
without analysing costs and benefits, and without proper 6sultation. 

Imposing unnecessary COStS Ofl Cefltte.c, piumilc and taxpayens will harm the ecoi'htuy and weaken our 
community. 1 hat is what is at stake here. Please support the Shadow Minister's rnot,on as the first step 
to allow proper procedures to be followed. 

7  
Yo  faithfully. 

/ 	 lt October. 1996 

I 	 t 	 I 



08/12 96 FRI 14:02 FAX 	 005 

01 

Such an approach to these two issues would pennit these agreements to be entered 
into in advance of the time in the original policy proposal thus giving the companies 
the commercial basis apparently intended by Cabinet whilc at the same time 
preserving an orderly and independently verifiable basis for the CRA/RFA process to 
contiue to completion a shas always been anticipated by all parties. 

Term of the Agreement 
Althought hc Agreement in CIA is expressed to be for a term of 5 years, cl.25 
regulating extension of the term may well to operate in certain circumstances to make 
it difficult for the State not to renew the Agreemnt for a further five year term to 
become an effective ten year agreement. 

Clause 25 sets out specific matters the Minister is to have regard to when refusing to 
extend; the Minister's discretion in therefore not absolute and a company may be in a 
position to seek an adruinistartiVe law remedy requiring the Minister to renew. 

Even if that is not available, the term of 5 years would appear on your instructions to 
be a long term supply agtreernenbt contrary to the intention of the NFPS. 

I should be please to expand on this advice or assist in drafting review or other 

provisions if you require. 

Yours faithfully, 



(Name) ... . kLfM. .Ai9s ............. ... 

(Adclies)..5 ....Sa. 

The 1on Alar Corbett MLC, 
A Bctt' Life For our Children. 
Pariianett House, 
Macquane\Su ect, 
SYDNEY NS\V 2000 

Dear 11r Corb 

(lufair Review of Child Cart Regr.l 

The !)epartnient oIC dthninnitv Services' recently revietve(l N.S.1V.s4entrc -based child care 
regulations. 'lire Deparl'hent had six yenrs to prepare the review b/i ofFered industry only si weeks to 
absorb and respond to the s niflcnt changes. 	 / 

This rush has led to needless Costs, pro(ierris and confusion. Yilere was 	assessment of costs 
and benefits, and not enough time to allow proper consutrat4n, especially with the private sector which 
had not been included in the E)epartrncnt's Advisory Refer ,Ørce Oioup (even though private services 
70% of long day care). 	 / 

The new regulations came into force on 1st Septeinb, 1996 but ort 9th September. 1996 the 
Department iinstnncted existing licensees to contimy6 to comply \%ith 1989 regulations while the 
L)epaxtment seeks advice on "implementation tiniframes". I cru understand why the Department hs 
efléctively suspended the new regulations giventhe extent of the problems with them, but I question 

rn whether the Department is authorised to a1'thcse pronouncements, and whether the Department will 
get it right next time if lefi to itself. 

I ask that Parliament now exercise its ri.cponsibility for correcting the problems, The Shadow Minister 
nrees and on or about 22nd October 1996 will move for the disallowance of the reuiatioris to enable 
the reviev process to he done proprIy. This letter seeks your support for that course. 

I do not oppose the need for se,nsibtc regulation providing p;op protection at reascmnble cost. But the 
new megulatiorns go beyond surtsible; for eamnipIe 

* 	the requieuetit that two adults be present at all tiies. This could 
meau,The end of small centres mu by sole operators and have great 
imnpct on larger ones. 

* 	requiring additional space without explaining why nmorr'js needed. 
without analysing costs and benefits, and without proper'onsultation. 

Imposing unnecessary costs on centte, patents and taxpayers will harm the ec.ônnmy and wraken our 
community. That is what is at stake here. Please support the Shadow Minister's rirorion as the first step 
to allow prpper procedures to he followed. 

Yours faithfully,  

1st October, 1996 
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FORESTRY COMMISSION 
OF NEW SOUTH WALES 

(TRADING AS STATE FORESTS 
OF NEW SOUTH WALES) 

The Forestry Commission is a corporation sole constituted by the Forestry Act 1916. Under 
this legislation the Commission is required to: 

• 	Conserve and utilise the timber on Crown timber lands to the best advantage of the State. 

• 	Provide adequate supplies of timber from Crown timber lands for building, commercial, 
industrial, agricultural, mining and domestic purposes. 

• 	Preserve and improve, in accordance with good forestry practice, the soil resources and 
water catchment capabilities of Crown timber lands. 

• 	Encourage the use of timber derived from trees grown in the State. 

• 	Consistent with the use of State forests for the purposes of forestry and of flora reserves 
for the preservation of the native flora, promote and encourage their use as a recreation, 
and to conserve birds and other animals within them. 

The Commission is, except in relation to the contents of a recommendation or report made by it 
to the Minister, subject in all respects to the control and direction of the Minister for Land and 
Water Conservation. 

State Forests manages approximately 3 million hectares of forest across NSW. These forests 
are spread throughout the State, but the largest areas are concentrated on the coast and coastal 
escarpment. The dominant trees are the eucalypts of which there are more than 200 species. To 
complement the native forests State Forests has established plantations. These include some 
200,000 hectares of conifer plantations and approximately 30,000 hectares of eucalypt 
plantations on State forests and in joint venture with private land owners. 

KEY ACCOUNTABILITY ISSUES 

In addition tc the matters raised in the independent audit report, the following significant items 
arose during the audit of State Forests' of NSW accounts and records. 

(1) 	Accounting Issues 

• 	In addition to softwood growing stock which is internally valued annually, State Forests 
engaged the Valuer-General's Office to value its other forest assets during 1995-96. This 
was largely responsible for the significant increase in the asset revaluation reserve. 

Review of Government Agencies 
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• 	State Forests for the first time registered a market value decrement for its softwood 
plantation growing stock, $18.3m compared with a $92.7m increment in 1994-95. This 
was largely attributable to a statistical correction of $52m required after review of 
inventory measurements by experts engaged by this Office. 

• 	A provision for diminution in the carrying value of hardwood plantations was established 
during 1994-95. The appropriateness of this provision was reassessed during the year, 
resulting in the balance of the provision, $2m, being reversed to income. 

• 	Following reassessment of the tax component of transfers to the plantation growing stock 
revaluatjcn reserve an amount of $83.4m was transferred from the reserve to retained 
profits. 

• 	Borrowings undertaken on a short-term basis to finance long-term activities have affected 
liquidity ratios. The NSW Treasury Corporation has confirmed that borrowings may be 
re-financed as necessary. 

(ii) Control Issues 

During the course of the audit instances were noted where existing procedures could be 
improved. These matters will be discussed further with State Forests' staff and where 
appropriate will be included in the 1995-96 management letter. 

OTHER SIGNIFICANT MATTERS 

Legislation 

Forestry Restructuring and Nature Conservation Act 1995. Under this Act qualifying 
expenditure may be recouped from environmental trust funds. State Forests has advised that 
there would not appear to be any specific provision under which it may be able to recoup 
expenditure. 

Timber Plantations (Harvest Guarantee) Act 1995. This Act removes impediments to the 
harvesting of plantation timber, so as to encourage the establishment of commercial timber 
plantations. 

Other Forestry Bodies 

The Forestry Advisory Council (FAC) advises on forestry policy issues and matters relating to 
the management of State forests. The Council includes representation from major 
stakeholders, the scientific community and State Authorities with forestry responsibilities. 

Resource and Conservation Assessment Council (RAcAC). This Council conducted the 
Interim Forestry Assessment (IFA). It co-ordinates Comprehensive Regional Assessments of 
public and private forested lands; is responsible for the development of a comprehensive, 
adequate and representative reserve system and facilitates the negotiation of Regional Forest 
Agreements with the Commonwealth. 

Review of Government Agencies 



Auditor-General's Report to Parliament 1996 Volume Three 	 629 

Forestry Structural Adjustment Committee (FSAC) reports on the expenditure under the 
Forestry Industry Structural Adjustment Package (FISAP). FISAP is a joint 
NS W/Common wealth program to provide assistance to workers, industry and businesses 
affected by the restructure of the native forest industry. 

These bodies report to the Cabinet Sub-committee on Forestry comprising the Ministers for 
Land and Water Conservation, Urban Affairs and Planning, and Environment. 

In addition the Regulatory and Public Information Committee (RaPIC) gives effect to the 
intent of the legislation incorporated in the Timber Industry (Interim Protection) Amendment 
Act 1994. The Committee, which determines the compartments to be logged, and sites for 
roads, and monitors logging and roading, reports to the Minister for Land and Water 
Conservation and the Minister for the Environment. 

Government Restructure of the Native Forest Industry 

On 23 September 1996, the Government announced a forestry reform package. The package 
was to further the implementation of the 1992 National Forest Policy Statement (NFPS). The 
NFPS proposes the establishment of a national forest reserve system which is 
Comprehensive, Adequate and Representative (CAR). The Government has agreed to carry 
out Comprehensive Regional Assessments (CRA) which will be incorporated into formal 
agreements, Regional Forest Agreements (RFA), with the Commonwealth. The reform 
package included: 

• 	The exclusion of harvesting on public land from all high conservation value, old growth 
forest areas, identified wilderness areas and other areas likely to be required for the 
development of CAR System. All areas of rainforest are to be similarly protected. 

• 	671,000 hectares of State forest being placed in Interim Deferred Forest Areas (rDFA), 
logging in which is subject to approval by Harvest Advisory Boards. 

• 	45,000 hectares of State forest to be converted to 8 new national parks and one nature 
reserve in north east New South Wales. 

• 	45,00() hectares of State forest to be reserved to extend an existing national park in the 
south east to 90,000 hectares. A further 30,000 hectares is to be placed in IDFA for 
further consideration for the CRA system. 

• 	The protection of 163,000 hectares of identified wilderness on State forest (118,000 
hectares for immediate declaration, 20,000 hectares to be included subject to resolution of 
leasehold issues, 16,000 hectares to be included in national parks and 9,000 hectares to be 
considered in the CRA process). 

• 	An undertaking to prepare a comprehensive timber inventory of all State forest and 
Crow -i land using methods, assumptions and models agreed to by RACAC. 

• 	Maintaining existing supply levels for quota grade sawlogs until July 1997. Supply levels 
will then be reduced from 70% of 1995-96 levels to 60% in the Northern interim 
Assessment Process regions and 65% in the southern and central regions. 
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• 	The granting of term agreements to current holders of annual licences for quota sawlogs. 

• 	The allocation of additional volumes of quota sawlogs under annual licences for three 
years or until the completion of the current RFA. 

Marketing and Market Reforms 

State Forests markets two major products, softwoods and hardwoods, which (together with 
their associated products) contribute approximately equal revenue each year. 

RACAC in its publication "The Economic Efficiency of RACAC Resource Allocation 
Options - A Conceptual Framework" states (in respect of hardwoods): "royalties charged by 
State Forests for standing timber are not determined in competitive markets. Rather, royalty 
rates are administered prices." This echoed Australian Bureau of Agricultural and Resource 
Economics' observation in its 1991 Discussion Paper "Pricing and Allocation of Logs in 
Australia" that: royalties were subject to approval by state ministers; allocation of logs by 
state forest agencies among log buyers is generally inflexible and for many products, royalties 
for logs have generally been less than the competitive market prices. 

The Governrnert has made a commitment to reform the hardwood forest industries to provide 
a high value adding and competitive industry in NSW. The Government has reduced supply 
to the industry (30% from 1 July 1996 for quota sawlogs) and introduced structural price 
increases (15% from 1 July 1995) and has proposed further increases of 20% from 1 January 
1997 and 10% from 1 January 1998. 

State Forests' hardwood log supplies to timber companies may be: made by long term wood 
supply agreements (covering graded sawlogs, veneer logs, and large scale pulpwood sales); 
by annual allocation (annual quota); or by other allocations (parcel sales). Prices under the 
wood supply agreement are usually prescribed for adjustment on a periodic basis (6 months or 
12 months), often in keeping with industry sector log price adjustments. For pulpwood, 
pricing arrangements for up to 5 years have been specified. For annual allocations, prices are 
determined by State Forests following negotiations usually at industry sector level. For other 
sales, prices may be negotiated or bid on an area andlor company basis. 

As part of the Forestry Reform Package the Government converted a portion of current quotas 
(from 1 January 1997) to 5 year term agreements with the option of a further 5 year period if 
value adding criteria are met. The term agreements will be tradeable and divisible. The 
volume of term agreements to individual companies will be 50% of individual companies' 
1995 base quota sawlog allocations. A price increase is associated with the grant of a five-
year security of supply with the option of a further five years. 

In addition to :erm agreements, quota licences are being offered under annual licences for 
additional volumes for up to three years or until a CRAIRFA is completed, whichever is 
sooner. From 1 January 1997 to 30 June 1997 the volume of timber will be 20% of 1995 
quota sawlog aiocations, with this percentage reducing from 1 July 1997. 

As for Wood Supply Agreements, the Government has conducted negotiations with 
customers resulting in a decrease in volume commitments of similar magnitude to quota 
sawlog holders. 
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The Government has also requested that a review be conducted by the Independent Pricing 
and Regulatory Tribunal. This is expected to occur in late 1997, after the development of a 
whole of government policy on natural resources pricing principles by the Office for Natural 
Resources Policy (ONRP) within the Department of Land and Water Conservation (DWLC). 
The likely terms of reference of the review will include: current pricing approach and its 
adequacy; cost of timber resources and efficiencies in supply; principles for pricing of timber; 
consideration of monopoly characteristics; achievement of value adding and commercial 
returns to the State. 

These, together with State Forests' introduction of a system of matrix pricing whereby the 
true value of each log (according to size, species and location) is more accurately reflected in 
its price, will impact upon the profitability of State Forests' hardwood operations and may 
increase commercial returns. 

Marketing of softwood has been unencumbered by historical obligations. Contracts with a 
number of end users have been negotiated directly. Sale of major parcels of softwood 
resources have, in recent years, been conducted through an open, competitive process, starting 
with "Expressions of Interest". State Forests' experience with tenders has proved that in most 
cases tendered prices exceed the schedule prices. 

State Forests has indicated that its marketing objective is to apply an open and competitive 
process to price discovery in all of its sales, or as Government policy requires, whilst being 
prepared to negotiate resource security in the form of longer term contracts where the scale of 
investment in processing the resource clearly justifies extended arrangements. 

Corp oratisation/Restructure 

State Forests is preparing for corporatisation. A Steering Committee for the Corporatisation of 
State Forests first met on 15 November 1995. The Steering Committee has proposed a 
timetable that would see the organisation attain corporatisation by 1 July 1997. 

In addressing the issue of corporatisation the Steering Committee is also considering the 
regulatory regime that applies to forest management. The aim is to develop a consistent 
regulatory framework that applies to the forestry industry (both public and private) and 
addresses both plantation and native forest operations. Such a framework should better allow 
State Forests to conduct its business in a commercial manner. 

It is understood that an internal working group has been established to examine the 
appropriateness of the organisation's current internal structure following completion of the IFA. 

Land Rig/its Claim 

An application for native title, under the Native Title Act 1993, was made by the Yorta Yorta 
Aboriginal Clan over the Murray Redgum Forests. Mediation between the State of NSW and 
the Clan failed and on I May 1995 the case was referred to the Federal Court. 
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Logging Breaches/Methods 

During the year, 99 breaches of logging conditions were reported to the non-statutory Board of 
Governance of State Forests. Of these breaches, 76 were contractor related issues. Breaches 
included incorrect felling of trees, potential breaches of pollution, control licences, and incorrect 
construction of drainage structures. 

In November 1995 complaints were made to the Minister for Land and Water Conservation 
concerning logging in compartment 61, Nullum State Forest. The complaints (which related to 
endangered flora and fauna and potential destruction of natural vegetation) were investigated by 
State Forests, National Parks and Wildlife Service and the Environmental Protection Agency. 
Indications are that action has been taken to prevent a recurrence of these breaches. 

The silvicultural technique of "gaps and clusters" has been trialed by State Forests to manage 
harvesting and regeneration of certain forest types. Following representations by various 
stakeholders, the Minister placed a moratorium on the technique. 

Sustainable Logging 

State Forests has advised that it manages the native forest resource (broadleaf and cypress 
pine) on a sustained yield basis, meaning the volume harvested will approximate, over time, 
annual forest growth of the harvestable native forest areas. Because they are considered by-
products State Forests excludes non-quota quality sawlogs from its sustained yield 
determination. 

State Forests has advised that sustained yield is dependent upon assumptions made regarding: 
areas available for harvest; market for products; silvicultural practice; harvesting 
prescriptions; economics of timber production; natural events and techniques for sustained 
yield derivation and transitional strategies to implement new Government policies. 
Management, in a presentation to The Audit Office, advised that there is neither one sustained 
yield for a forest area nor a particular sustained yield method for regulating timber 
production. It is understood that State Forests has, for the purpose of: 

• 	obtaining a valuation of its native forest assets, used a wood flow of 455,400 cu m 
(based mainly on February 1995 assessment which generally excluded areas restricted 
from logging based on an assessment made at that time); 

• 	determining available wood yield for broadleaf and cypress pine for 1995-96, used a 
wood flow of 806,000 cu m (based on pre-1990 management plans, which included 
yield from the total forest and pre-dates external regulatory/logging conditions which 
impinge on sustainable yield); 

• 	the WA, provided a wood flow of 676,630 cu m (based on a native forest database and 
assuming identified wilderness areas would be available for logging). 
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Government policy in 1995 reduced sawlog allocations by 30 per cent from July 1996 to 
approximate sustained yield while the WA process was implemented. As a result of the IFA, 
the Government has staged an additional reduction of 5 to 10 per cent while further 
investigations of wood resource and areas to be available for logging are undertaken as part of 
the CRA process. 

State Forests considers that the wood flow figure provided to the independent valuer, which 
excluded non quota quality sawlogs (responsible for some 34% of revenue from native forests 
in 1995-96) was the most appropriate for the valuation of forest assets at that time. It is our 
understanding that State Forests has not as yet determined a revised wood flow figure 
following the IFA announcement of 23 September 1996. 

State Forests on an annual basis compares the harvested volume with the estimated sustained 
yield volume. During the year State Forests revised assessments of the actual volume cut 
each year. The following unaudited graph shows the sustained yield estimate based on pre-
1990 management plans and harvested volumes. State Forests has explained that previously 
reported harvesting data had to be estimated because the sales system did not readily identify 
quota sawlogs (shown as 'old' in the graph below). Following conversion of the format of 
sales data, State Forests has been able to refine its harvest volume statistics (shown as 'new' 
in the following graph). 
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State Forests recognised the specifications on sustainable forest use (as used in the NFPS) in 
its 1994 Corporate Plan. The NFPS while not defining sustainable forest use adopted the 
specifications of the Ecologically Sustainable Development Working Group on Forest Use: 
maintaining the ecological processes within forests (the formation of soil, energy flows and 
the carbon, nutrient and water cycles); maintaining the biological diversity of forests and 
optimising the benefits to the community from all uses of forests within ecological 
constraints. 

State Forests now considers that sustained yield should reflect a socio economic activity as 
well as an ecological concept and is one that is appropriately planned with regard to industry 
stability. Following the NFPS State Forests established a Sustainable Forest Management 
Team in May 1995. This team will implement sustainable forest management systems and 
principles including sustained yield and ecological values. Stakeholder input will be 
included. This will involve field case studies to detail and highlight the management 
techniques necessary to demonstrate and assess sustainability following routine logging 
operations. The Team recognised that there was a "chronic lack of information" to 
demonstrate sustainable forest management. It is State Forests' objective that it comply with 
the "Criteria and Indicators for the Conservation and Sustainable Management of Temperate 
and Boreal Forests" (the Montreal Process). 

Forest Management Information System 

To facilitate ecological sustainable management of native forests, State Forests commenced 
development of a Forest Management Information System in 1994. This included the 
development of fauna, flora and soils data bases, and enhancements to plantation and native 
forests systems. As at the date of preparation of this report, it is understood that only the flora 
and fauna sightings components of the system had been completed. 

Existing database information for native forests includes compartment details of: unlogged 
forests; light sekctively logged forests; regrowth forests (merchantable and pre 
merchantable); reserves and preserves; non-productive forests; harvest history; silvicultural 
condition and estimates of growth. As a consequence of requirements of the Interim 
Assessment Process, the native forests database now includes a sustainable wood flow 
algorithm which has been integrated with the Wood Resources Model. This model will be 
further refined to include requirements for landscape management, inventory and the CRA 
process. 

Possible Conflict of Duties 

The Government appointed a new Chief Executive Officer of State Forests, effective from 
2 September 1996. The Chief Executive has now also been appointed to the statutory office of 
Commissioner of Forests. Previously this latter position was held by the Chairman of the then 
non-statutory Board of Governance. The new Chief Executive was also appointed Acting 
Director-General of the DLWC on 30 September 1996. 
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The positions of chief executive of both State Forests and DLWC may be conflicting roles. At 
present DLWC is responsible for the ONRP, which supports the FAC and the FSAC. ONRP 
and the various committees were established to provide the Government with independent 
information regarding State forestry issues. In addition DLWC administers State Environment 
Planning Policy - 46 (SEPP 46), under which applications for clearance of native vegetation are 
lodged. 

The Chief Executive Officer has advised of the Department's awareness of the possibility for 
perceived conflict of interest in a number of areas of natural resource management. He has 
further advised that systems and procedures are in place to ensure that there is no capacity for 
such conflicts, nor any incompatibility arising from his role as Acting Director General. 

As recently advocated by the South Australian Auditor-General there is a need to be mindful 
of the settled rule of the common law that a person cannot hold two incompatible public 
offices at the same time. Even if the appointments are legally permissible there is a question 
of conflicting duties and interests. If the dual appointments are not permitted by statute, 
acceptance of one can lead to the deemed forfeiture of the earlier occupied position. We are 
advising that an opinion on this matter be sought from the Crown Solicitor. 

Board of Governance 

The non-statutory Board of Governance was dissolved by the Minister with effect from 
30 September 1996. State Forests has advised that it is not aware of any intention to establish a 
new Board. 

Revocation of Land 

State Forest land transferred to the National Parks and Wildlife Service during the year 
totalled some 54,000 hectares. Together with associated infrastructure this was recognised by 
the Service at a value of $9.3m. 

AUDIT OPINION AND FEES 

The audit of State Forests' financial statements resulted in the issue of a qualified Independent 
Audit Report. In the previous year's financial statements, consistent with the requirements of 
the Public Finance and Audit (General) Regulation 1995 and Treasurer's Direction: land, roads 
and bridges and growing stock were separately disclosed. This separate disclosure has been 
changed. Within Native Forests and Hardwood Plantations, the value of these relevant assets 
has not been disclosed. Within Softwood Plantations, the value of relevant land, roads and 
bridges has been disclosed as one asset class. These disclosures are inconsistent with the 

ements of the Regulation and Direction. 

plication to Treasury by State Forests for exemption from these statutory requirements 
ot granted. 
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Without further qualification, the audit report also referred to the following inherent 
uncertainties: 

• 	Valuation of Forest Assets 

The audit report on the financial statements for the year ended 30 June 1995 included a 
qualification pertaining to the valuation method for broadleaf and cypress pine forests and 
native plantations. State Forests has now changed the valuation basis for these assets. The 
valuation is dependent upon the accuracy of data supplied by State Forests to the independent 
valuer. Because of the assumptions required to estimate the key components of this data the 
valuation is subject to uncertainty. 

• 	Superannuation 

Uncertainty currently exists concerning certain taxation allocations that may impact virtually all 
of the individual employer reserve balances of the State Authorities Superannuation Board - 
Pooled Fund. Until resolution of this uncertainty, the quantum of the financial effect on the 
individual employer reserves is unclear. The same situation existed at 30 June 1995. The 
uncertainty has not arisen from inaccuracies in the maintenance of State Forests' accounting 
records. 

• 	Forestry Reform Package 

The likely but as yet unquantifiable effect of the State Government's forestry reform package on 
State Forests' financial position, operations and viability. 

In recent years State Forests' management have expressed concern over audit fee increases. 
The Audit Office too would prefer to allocate significantly less resources to the audit of State 
Forests' accounts and records. As explained to management in the past the audit fee is 
determined according to the extent of resources required to complete the audit. The fee cannot 
be used to limit the audit process, although State Forests can through its own contribution to the 
audit process cause the fee to be higher than it need be. 
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FINANCIAL STATEMENTS REVIEW 

Income and Expenditure Statement 

Actual 
1996 

$'OOO 

Actual 
1995 

$'OOO 

Variance 
From 
1995 

INCOME 
Sale of Timber and Related Products 98,394 102.205 (3.7) 
Community Services 14,557 14.587 (0.2) 
Fees and Rents 3,244 2,932 10.6 
Profit on Sale of Property. Plant and Equipment 268 953 (71.9) 
Other 11,613 13,943 (16.7) 
TOTAL INCOME 128,076 134,620 (4.9) 

EXPENDITURE 
Labour and Related Costs 55,871 52,364 6.7 
Depreciation 12,581 12,709 (1.0) 
Materials and Contractors 14,787 16,000 (7.6) 
Superannuation 6,418 5.743 11.7 
Consultants 1,009 1.335 (24.4) 
Directors' Fees 141 137 2.9 
Interest 6,453 4,517 42.9 
Cost of Timber Harvested 3,784 3,806 (0.6) 
Indirect Tax Equivalents 2,186 1,435 52.3 
Fees 5,146 5,765 (10.7) 
Telephone, Communication and Travel 3,882 3,858 0.6 
Computer Costs and Office Supplies 1,232 1,330 (7.4) 
Occupancy 1,581 1,307 21.0 
Audit Fees 171 149 14.8 
Doubtful Debts 3 22 (86.4) 
Other 2,690 4,286 (37.2) 
Capitalised Cests (4,029) (6,232) (35.3) 
TOTAL EXPENDITURE 113,906 108,531 5.0 

OPERATING SURPLUS BEFORE MARKET VALUE 
INCREMENT AND ABNORMAL ITEMS 14,170 26,089 (45.7) 

Market Value IncremenlJ (Decrement) (5,440) 36,931 (a) 
Abnormal Items (14,852) 62,428 - 

OPERATINC; SURPLUS/(LOSS) BEFORE INCOME TAX 
EQUIVALENT (6,122) 125,448 (a) 

Income Tax Attributable to Operating Surplus (6,338) (10.484) (39.5) 
Income Tax Attributable to Market Value Increment and Abnormal Items 8,632 (31,286) (a) 

OPERATING SURPLUS/ (LOSS) AFTER TAX (3,828) 83.678 (a) 

Government Capital Contribution 5,705 -- (a) 

Retained Earrings at 1 July 44,069 101,303 (56.5) 
Adjustment Due to Change in Accounting Policy -- 694 (100.0) 
Tax effect on Becoming Subject to Tax Equivalent Regime -- (30,698) (100.0) 
Total Available for Appropriation 45,946 154.977 (70.4) 
Appropriations (to)/from: 
Growing Stock Revaluation Reserve 83,393 (92,678) (a) 
Dividend (5,974) (18,230) (67.2) 
RETAINED EARNINGS AT 30 JUNE 123,365 44,069 179.9 

(a) Percentage not applicable. 
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Management has explained the variations and components as follows: 

• 	Sale of timber and related products included revenue from softwood, $49.3m ($52.8m in 
1994-95), native hardwood, $44.4m ($45.1m), cypress pine, $3.3m ($3.2m) and 
hardwocd plantations, $1 .4m ($1 . I m). The decrease in total revenue is mainly attributed 
to the slimp in the domestic housing sector, from which State Forests derives some two 
thirds of its sawlog timber revenue. Hardwood volumes are consistent with forecasts 
because of customers stockpiling ahead of future uncertainty of supply. Increased quota 
sawlog prices (15% from 1 July 1995 and 3% from 1 May 1996) was largely offset by 
reduced volumes for this product category. 

State Forests expects the soft market conditions and the forestry reform agenda to impact 
on its performance over the next 12 to 18 months. To reduce future exposure to 
movements in the domestic housing industry State Forests' has indicated that it has 5 to 
10 year strategies for expansion of market share. 

The following two charts show the trends of sawlog and pulpwood prices from 1985 to 
1996. The price of hardwood sawlogs has increased over recent years relative to 
softwood sawlog prices. This is understood to reflect increasing recognition of the 
relative value of this product in the market place and the structural price adjustment on 
1 July 1995. 
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AVERAGE PULPWOOD PRICES 
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State Forests has advised that these charts are based upon average prices over a range of 
size/quality/price grades. As a result interpretation may be difficult. In particular, shifts 
in the size/quality/price grade mix affect the price trends. Furthermore, the product 
groups (softwood, hardwood, cypress) represent significantly different products in quality, 
grade recovery, grade range, etc., such that comparison of absolute average prices for each 
category is of limited value. 

• 	Government contributions for social programs (Community Service Obligations) totalled 
$14.6rr. ($14.6m for 1994-95). These are applied towards costs incurred on the provision 
of recreational facilities, education and advisory services, Government liaison and 
regulatory services, community fire protection, and research. Other State and Federal 
contributions received during the year totalled $1 l.lm ($5.4m). This included $8.5m 
($5m) towards the Hardwood Plantation Establishment Program, of which $5.7m was 
capitalised. The remaining $2.6m included contributions towards costs associated with 
the Interim Assessment Process and development of the Wood Resources Study ($1 .3m). 

• 	Interest expense has increased due to additional borrowings. 

• 	Each year State Forests recognises, in its income and expenditure statement, the change in 
the value of unharvested commercial softwood plantations growing stock (as a market 
value increment or decrement). The value of the commercial component of the growing 
stock is derived using statistical methods. The following table summarises the changes in 
value. 
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Components of Market Value 
Incrementl(Dccrement) 

1996 
$'OOO 

1995 
$'OOO 

Normal Components: 
Timber Prices (17,113) 21,858 
Timber Volumes 11,673 15,073 

(5,440) 36,931 
Abnormal Component: 
Improved Inventory Techniques (12,900) 55,747 
TOTAL INCREMENT/(DECREMEN'r) (18,340) 92,678 

State Forests has attributed the lower volume growth to drought conditions in recent 
years. The price decrement reflects lower year-end average sawlog prices. The abnormal 
component reflects further improvements in the measurement of inventory leading to a 
reduction in its value. 

• 	Abnormal items have moved from a net supplementation to operating surplus of 
$62.4m to a net reduction of $14.9m. The major abnormal item is the unrealised 
market value incrementldecrement of growing stock. Abnormal items comprised: 

	

1996 	 1995 

	

, 000 	 $'OOO 

ABNORMAL ITEMS 
Adjistment to: Superannuation Provision 	 2,215 	6,094 

Property, Plant and Equipment 	 -- 	 6,840 

Pricr Year Adjustments: 
Government Guarantee Fee 	

-- 	 (330) 
Reversal of Provision for Diminution of Hardwood Plantations 	1,996 

Expenditure on Environmental Impact Statements 	 (5,635) 	(5,748) 

Plantation Growing Stock 
Write-down of Plantation Due to Storm Damage 	 (528) 	(175) 
MVLI(MVD) - Changed Inventory and Data Component 	(12,900) 	55,747 

Total Abnormal Items 	 (14,852) 	62,428 

The cost of Environmental Impact Statements (ETS) is expensed due to the uncertain 
outcome and timing of future benefits that may arise. All Environmental Impact 
Assessments are undertaken under the Timber Industry (Interim Protection) Act 1992. Of 
the 15 ETS required: four have been considered by the Minister for Urban Affairs and 
Planning and been determined; ten have completed the exhibition period and one 
(Murwillumbah) is being prepared. Cumulative expenditure on EIS as at 30 June 1996 
totalled $18.8m. 
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Balance Sheet 

1996 1995 Variance 
$'OOO $'OOO % 

CURRENT ASSETS 
Cash 6,072 1,677 262.1 
Accounts Rccivable 11,268 11,344 (0.7) 
Investments 136 159 (14.5) 
Forest Assets - Plantation Growing Stock 58,794 59,903 (1.9) 
Inventories 4,319 3,585 20.5 
TOTAL CURRENT ASSETS 80,589 76,668 5.1 

NON-CURRENT ASSETS 
Forest Assets 1,274,649 1,084,723 17.5 
Non-Forests Assets 73,979 72,938 1.4 
Future Income Tax Benefit 9 ,447 9,073 4.1 
TOTAL NON-CURRENT ASSETS 1,358,075 1,166,734 16.4 

TOTAL ASSETS 1,438,664 1,243,402 15.7 

CURRENT LIABILITIES 
Accounts Payable 13,138 11,214 17.2 
Borrowings 63,626 20,125 216.2 
Provisions 16,878 31,139 (45.8) 
TOTAL CURRENT LIABILITIES 93,642 62,478 49.9 

NON-CURRENT LIABILITIES 
Borrowings 21,463 27,990 (23.3) 
Provisions 22,371 22,172 0.9 
Deferred Income Tax Liability 76,389 78,011 (2.1) 
TOTAL NON-CURRENT LIABILITIES 120,223 128,173 (6.2) 

TOTAL LIABILITIES 213,865 190,651 12.2 

NET ASSETS 1,224,799 1,052,751 16.3 

CAPITAL AND RETAINED EARNINGS 
Contributed Capital 466,257 466,257 - 
Retained Earnings 123,365 44,069 179.9 
Reserves - Softwood Growing Stock Revaluation 418,094 531,858 (21.4) 

- Asset Revaluation 217,083 10,567 (a) 
TOTAL CAPITAL AND RETAINED EARNINGS 1,224,799 1,052,751 16.3 

(a) More than I .000%. 
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Management has explained the variations and components as follows: 

• 	The ratio of surplus after tax and government capital contributions to net assets declined 
from 8% to 0.2% mainly due to the volatility of unrealised market value 
increment/decrement of softwood growing stock and the higher asset base because of 
revalued forest assets. 

• 	Forest assets (both current and non-current) comprised: 

	

1996 	 1995 

	

$'OOO 	 '000 

SOFTWOOD PLANTATION GROWING STOCK 
Ncn Commercial - at Cost 	 247,483 	244,579 
Commercial - at Market Value (a) 	 656,174 	658,663 
Total 	 903,657 	903,212 
HA RD WOOD PLANTATION GROWING STOCK 
- at Valuation/(at Cost 1995) (a), (b), (c) 	 24,890 	 425 
- at Cost (d) 	 5,367 	 -- 
Tctal 	 30,257 	 425 

TIMBER RIGHTS IN OTHER CROWN LAND ETC (b) (c) 	 500 	 -- 

ASSETS VALUED AS INTEGRAL ASSETS BY 
INDEPENDENT VALUER IN 1995-96 
Lend Roads and Bridges - 

Softwood Plantation (b), (c) 134,027 	 -- 
Hardwood Plantations - at Valuation (b), (c) 15,532 	 -- 
Timber Resource, Land, Roads and Bridges - 
Native Broadleaf Forest (b), (c) 222,470 	 -- 
Native Cypress Forest (b), (c) 27,000 	 -- 

In 1994-95 these assets were reported as- 
Land (e) -- 	 77,660 
Raads and Bridges (e) -- 	 78,728 
Broadleaf Forests (e) -- 	 70,551 
Cypress Pine Forests (e) -- 	 14,050 
Tatal of Categories that Could not be Compared 399,029 	240,989 
Total Forest Assets 1,333,443 	1,144,626 

Includes $58.8m reported as current assets - the portion expected to be realised in 1996-97. 
Valuation dependent on accuracy of data supplied to independent valuer. 
Disclosure inconsistent with statutory requirements. 
1995 figure is at cost and net of provision for diminution. 

Figures not comparable. 

Commercial softwood plantations are valued using statistical methods. Non-commercial 
plantations are those non-harvested plantations aged less than 15 years which have not yet 
undergone a commercial operation. 

-I 
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For non-commercial softwood plantations, direct costs together with other attributable 
costs comprising fire prevention and suppression, road maintenance, forest management 
and planning, research and district administration and management are capitalised until a 
plantation reaches the age of 15 years, or the first commercial thinning of the plantation 
(which could be as early as age 12). From this point until the plantation is completely 
harvested all costs are expensed when incurred, with the exception of costs expanded on 
fertilising and pruning programs (to improve stand quality) which are capitalised. 

State Forests has advised that softwood plantings during the year totalled 5,613 hectares. 
New hardwood plantations on both private (in joint venture) and State Forests' land 
totalled 2,077 hectares. Consistent with Government initiatives it is intended that 
hardwood plantations be increased to facilitate the move from harvesting old growth 
forests to regrowth forests and plantations. State Forests are also working to establish 
softwood plantations in conjunction with private landholders. 

The following table details forest asset components and is indicative of the average value 
per hectare. Data used in the construction of this table has been based on information 
provided to the independent valuer. This information has been supplemented by the 
assessed values of softwood growing stock and particulars of recently established 
hardwood plantations. 

TIMBER, 
LAND, LAND, 

TIMBER ROADS, & ROADS & 
RESOURCE BRIDGES AS BRIDGES AVERAGE 

FOREST, AS A ONE AS ONE VALUE 
PLANTATION SEPARATE INTEGRAL INTEGRAL TOTAL PER 

TYPE 1WCTARES ASSET ASSET ASSET VALUE HECTARE 
1 000 $'OOO $'OOO $'OOO $'OOO $'OOO 

Softwood 
Plantations 265 903,657 134,027 -- 1,037.684 3,916 
Hardwood 
Plantations 40(1)) 30,257 15,532 -- 45,789 1,145 
Broadleaf 
Forests 2,524 90(a) 45,739 176,731 222,560 88 
Cypress Pine 
Forests 799 410(a) 6,349 20,651 27,410 1 	34 
TOTAL 3,628 934,414 201,647 197,382 _1,333,443 368 

Valu2 of timber on Crown Land not controlled by State Forests. 
Includes 3,347 hectares established with private landholders. 
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A 1992 State Forests' report indicates that almost all of the 25,000 hectares of then 
existing eucalypt plantations were established on former native forest Sites which were 
logged and then cleared for plantation purposes. That report also indicates that "in the 
early 1980s the Forestry Commission made a decision that eucalypt plantation areas 
were to be managed under the same prescriptions as the surrounding native forest and 
therefore it was not necessary to classify these areas separately." It is understood that, 
because of changes in the classification criteria for hardwood plantations, State Forests 
is currently undertaking an inventory of its hardwood plantations and intends seeking 
accreditation of its hardwood plantations under the Timber Plantations (Harvest 
Guarantee) Act 1995. 

Included within broadleaf and cypress pine forests are non harvestable areas totalling 
933,219 and 253,187 hectares respectively. The value of this land is included in the total 
value of native forests in the financial statements. The value averages $25 per hectare for 
cypress pine forests to $49 per hectare for broadleaf forests. The range of land values for 
both forests is from a low of $20 to a high of $50 a hectare. The value of productive land 
averaged $1 11 and $38 per hectare for broadleaf and cypress respectively. The Audit 
Office raised some concerns with the Valuer-General about the valuation but was unable 
to resolve them. They will be addressed during the coming year. 

• 	Non-forest assets comprise land identified as not forming part of the forest estate, 
buildings and installations, plant and equipment and capital work in progress. At 30 June 
1996 heavy plant was devalued by $2. 1 m. This reappraisal of value resulted from a 
change in the market for these assets. Non-forest assets comprised: 

Valuation / 
Cost 
$ 1 000 

Accumulated 
Depreciation 

$ 1 000 
1996 

$ 1 000 
1995 

$ 1 000 

Land 3,104 - 3,104 3,287 
Buildings & Installations 27,394 1,313 26,081 26,983 
Plant & Equipment 42,387 3,058 39,329 39,725 
Capital Work in Progress 5.465 5,465 2,943 
Total Non-Forest Assets 78,350 4.71 73,979 72,938 

• 	Borrowings increased by $37rn. Additional borrowings were applied to softwood 
plantations and other investing activities. 

• 	Apart from employee accrued leave entitlements and superannuation, provision is made 
for payment of dividends. The provision for dividend decreased by $ 12.3m reflecting the 
lower operating surplus. In addition, as at 30 June 1995, a provision for taxation 
equivalents of $3.5m was required. No provision for taxation was required as at 30 June 
1996. 
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Cash Flows 

Net cash provided by operating activities totalled $23.9m ($35.1m in 1994-95). This was offset 
by net outflows from investing and financing activities of $19.5m ($37.9m in 1994-95) 
resulting in an increase in cash held from $1.7m to $6.1m. Cash at year-end included two short-
term loans totalling $5m received on 28 June 1996. On 1 July 1996, a short-term loan of $5.6m 
was repaid. 
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